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ABATEMENT. See Missornper or Parrttes, 1. 


ACKNOWLEDGMENT. See CertTIFICATE OF ACKNOWLEDGMENT. 


1. Under the act of April 30, 1846 (Pasch. Dig., art. 1003), regulating the 
method of conveying the separate property of the wife and homestead, if the cer- 
tificate of the officer recites that the wife signed the deed as her voluntary act and 
deed, etc., the omission to certify that she acknowledged that she had also *‘sealed 
and delivered * the deed as prescribed by the form given in the statute, is not 
material. Mullins v. Weaver, 5. 


ACQUIESCENCE. See Bounpary, 4. 


1. A formal order of court expressly confirming a guardian’s sale of land is not 
indispensable to the validity of the sale; the same may be shown by acts done 
by the court showing that it recognized and acquiesced in it as a completed sale. 
Robertson v. Johnson, 62. 


ACTION. SeeCause or Action. Damages, 7, 8,28. Estates or DecEDENTs, 9. 











HomMeEstTEAD, 9. NEGLIGENCE, 9. Promissory Nore, 4. Srarutres Con- 
STRUED, 4. 

1. A less estate in land than a fee simple may form the basis for the action of 
trespass to try title. Thurber v. Conners, 96. 

2. One in whose favor an action of forcible entry and detainer may be properly 
brought, may, in lieu thereof, maintain trespass to try title. Td. 

3. One having an interest in land for a term of years may maintain in the dis- 
trict court his action of trespass to try title against his tenant holding over, though 
the damages claimed may be less than five hundred dollars. Jd. 

4. The assignee or equitable owner of a chose in action may sue in his own 
name. G. H. & S. A. R’y Co. v. Freeman, 156. 

5. Where cattle were run over and killed by the cars of a railroad company, and 
the owner of the stock assigned the right to sue the company for the damage 
sustained, held, 

(1) That the assignment conveyed the right to sue, the tort being not one to the 
person, but to the estate. Id. 

6. An adult freedman, born of parents who were slaves in Georgia, was acci- 
dentally killed on the H. & T. Central Railroad in 1873. The father, who was 
still a resident of Georgia, sued the company for damages. Held that, in the ab- 
sence of evidence showing that the laws of Georgia differ from those of Texas, 
the legal relation of father and son existed between the two, and the father was 
competent to sue as such. H. & T. C. R’y Co. v. Baker, 419. 

7. Under the statutes (R. S., arts. 2899, 2990), an action for actual damages lies 
in favor of the parent, etc., for damages against a corporation for negligently 
causing death, whether an action ever accrued in favor of the deceased or not. 
Such action lies in case of the instantaneous death. J. & G. N. R’y Co. v. Kin- 
dred, 491. 
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ADMINISTRATION. See Communrry Property, 5. Estates or DECEDENTS. 
EXxEcuTORS AND ADMINISTRATORS. 

1. One owning community property with the wife, on her death sold it, without 
qualifying under the statute so as to administer it. He sold for the putpose of 
paying community debts, and afterwards qualified under the statute as survivor, 
and conveyed by deed the same property to the purchaser from his vendee in the 
first sale. Ina suit between the heirs of his deceased wife and the party claiming 
title under the last deed, held, 

(1) The fact that the surviving husband may have parted with his individual in- 
terest by the first deed could not impair his right, after qualifying as survivor, to 
administer the residue of the community interest, title to which passed by the 
second deed. 

(2) A verbal partition between the heir of the deceased wife and the party 
claiming under the deed, made before the surviving husband qualified, conferred 
no right on the heir to any portion set apart to such heir by the partition. The 
parties had no power to withdraw any portion of the property from administration 
by the husband. 

(3) It was the right of the surviving husband to sell for the payment of commu- 
nity debts, even though the property brought more than enough for that purpose. 
The right of the heir of the deceased wife to the interest in the excess derived by 
inheritance from the mother is secured by the bond of the surviving husband. 
Watkins v. Hail, 1. 

ADMINISTRATOR'S SALE. See Apmrnistration. Executors AND ADMINIS- 
TRATORS, 2-6. 


ADMISSIONS. ’ 

1, When the suit is against the defendants as joint contractors, evidence of 
admissions by one of the two that he had, as agent for the other, made the con- 
tract sued on, is mere hearsay, and no evidence to charge either of the defendants. 
There being no evidence of the contract sued on, the exclusion of evidence on 
other points will not be revised. Stringfellow v. Montgomery, 349. 

AGREED CASE. 


1. See opinion commending the practice of presenting a cause for hearing as an 
agreed case. Braden v. Gose, 37. 


AGREEMENT. See Parot AGREEMENT, I+4, 

ALTERATION. Sce Erasure, 1. 

AMENDMENT. See Pieaprine, 13. Practice rx District Court, 32. 
ANCIENT INSTRUMENT. See Evrpence, 14, 15. 


APPEAL. See Pracrice ry District Court, 33. Practice 1x Supreme Court, 
16-20. 

1. In counties where the civil jurisdiction of the county courts is abolished 
and vested in the district courts, appeals from judgments rendered in the courts of 
justices of the peace may be taken to the district courts. Daridson v. Patton, 481. 

2. Sec. 3, art. V, Const. of 1876, provides that the supreme court shall have 
appellate jurisdiction only, and which shall extend to civil cases of which the dis- 
trict courts have original or appellate jurisdiction. That the district court has 
appellate jurisdiction over a case, is sufficient to confer jurisdiction upon the 
supreme court on appeal in such case. Jd. 

3. Under the probate acts of the fifteenth legislature (August 9 and 18, 1876), 
a bond was required as a prerequisite to an appeal from the county to the district 
court in cases pertaining to estates of deceased persons. Lumpkin v. Smyth, 489. 

4. An application for the probate of a will was resisted in the county court 
by a guardian of the estate of certain minors; being unsuccessful, appeal was 
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APPEAL — continued. 


taken to the district court July, 1879. Held, a motion to dismiss the appeal for 


want of jurisdiction, resulting from the absence of an appeal bond, should have 
been sustained. Jd. 


APPEAL BOND. See ArpxKat, 3, 4. 

1. An appeal bond executed by an appellant, whose petition of intervention 
was dismissed as insufficient, was made payable only to the party in whose favor 
a judgment below was rendered on a promissory note and foreclosing a vendor's 
lien. Held, 

(1) The defendant below, against whom the judgment was rendered, was a nee- 
essary party to the appeal, and the appeal bond should have been made payable 
to him as well as to the plaintiff. Greenwade v. Smith, 195. 


ARGUMENT OF COUNSEL. See Practice 1x Districr Court, 26. 
ASSESSMENT. See Taxatron, 9, 10. 


ASSIG Nag OF ERRORS. See Practice tn SuPREME Court, 20. Writ oF 
ERROR, 
4 5 cenit not raised by the assignment of errors, and not directly made in 


the briefs of appellant on the original hearing, will not be considered. Fretel- 
liere v. Hindes, 392. 
2. See this case for assignments held to be too general. Barnard v. Tarleton, 


402. 
3. In cases tried without a jury, a party desiring to appeal should avail himself 
of the statute requiring the judge, when requested, to state in writing his conclu- 
sions of fact and law; the object of that statute being to enable the appellant to 
point out in his assignment of errors the precise points on which the case was 
decided. Hardin vy. Abbey, 582. 
4. When the assignment of error is too general, the court may nevertheless take 
notice of fundamental errors, apparent of record. Id. 
ASSIGNOR AND ASSIGNEE. See Bankrupt, 1. 
1. The assignee or equitable owner of a chose in action may sue in his own 
name. G. H. dS. A. R. R. v. Freeman, 156. 

Where cattle were run over and killed by the cars of a railroad company, 
and the owner of the stock assigned the right to sue the company for the damage 
sustained, held, 

(1) That the assignment conveyed the right to sue, the tort being not one to the 
person, but to the estate. Id. 


ATTACHMENT. See Detivery, 1. EVIDENCE, 12. Homesreap, 3. TRIAL OF 
Ricutt oF Prorerty, 1. WaARrEHOUSEMAN’s REcEIP?, 1. 

An attachment bond is not required to be under seal. Jernhard & Co. r. De 
Forrest & Co., 36 Tex., 519, to that effect, and overruling earlier cases, approved. 
Gasquet v. Collins, 340. 

The proceeds of attached property being by order of court placed in bank, 
subject to further order, and there being a bill of exceptions to the ruling of the 
court quashing the attachment, held, that the ‘plaintiff in error was entitled to 
have the latter ruling revised, and this notwithstanding some contradictory 
— inthe record. Id. 

. When the ground for attachment is sufficiently set forth in the affidavit, a 
ania al prayer in the petition for ‘‘ process ”’ is sufficient to authorize the issuance 
of the writ. The writ becomes a matter of right on the filing of the proper 
affidavit and bond required by the statute. De Caussey v. Baily, 665. 

4. An attachment bond made payable to a firm in the partnership name is suffi- 
cient when the suit is against the firm in the firm name. Id. 
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ATTACHMENT BOND. See ArracuMeEnt, 1, 4. 
ATTORNEY. See Evipence, 26. 


ATTORNEY GENERAL. 


1. Although the attorney general is classed by the constitution as belonging to 
the executive department, and district and county attorneys are classed as belong- 
ing to the judicial department, the legislature, under the clause declaring that the 
attorney general ‘* shall perform such other duties as may be required by law,” 
had the power to make that officer the adviser of district and county attorneys, 
and the representative of the state in suits for the recovery of money due the state 
in counties in which there are no district or county attorneys. State v. Moore, 307. 

2. The legislature, however, cannot empower the attorney general to take con- 
trol of cases in which the constitution makes the county or district attorneys the 
representative of the state; nor can it empower him to deprive those officers of the 
fees which are by law allowed in such cases. Jd. 

3. The constitution gives to district and county attorneys the power to represent 
the state in all cases, civil and criminal, in the district and inferior courts of their 
respective counties, except in those cases where it confers that power on the 
attorney general. Id. 

4. The legislature, unless expressly authorized to do so, cannot withdraw power 
from the hands in which the constitution has placed it. Such power cannot be 
implied. Id. 


ATTORNEYS’ FEES. See Districr ArrorNey, 5. 
AUTHENTICATION. See JupGment, 8. 
AUTHENTIC INSTRUMENT. See Powers, 1. 


BANKRUPT. See Jurtspiction, 4. 


1. Title to land owned by the bankrupt at the time of the adjudication of bank- 
ruptcy against him passes to the assignee, for the purposes of the trust, though not 
scheduled, as effectually as though it had been. Jones v. Pyron, 43. 

2. Land thus owned, and not scheduled as part of the bankrupt’s estate, if not 
disposed of by the assignee in bankruptcy, remains after the termination of pro- 
ceedings in bankruptcy the property of the bankrupt or of his heirs. Id. 

3. The mere omission to schedule such property constitutes no ground either in 
law or equity for denying to the heirs of the bankrupt the benefit of their title on 
the termination of proceedings in bankruptcy, as against parties who show no 
other ground of attack than the failure to schedule it. Id. 

4. Accreditor holding a debt discharged by the bankruptcy of the debtor, but 
upon which the debtor afterwards suffers judgment in a state court, cannot attack 
for fraud a conveyance made by the procureiment of the debtor prior to the date of 
the judgment. Hodges v. Taylor, 196. 


BILL OF EXCEPTIONS. 

1. A bill of exceptions, in an action to recover actual damages for personal injuries, 
was taken to the action of the court in admitting, over objections, evidence ‘of 
the worldly condition of plaintiff, and how many children he had, and whether 
they were dependent on him for a support.’ The statement of facts showed no 
direct evidence of plaintiff's pecuniary condition, but did show the number of 
plaintiff's children, and that in answer to a question as to who supported them, he 
answered, ‘‘] have to support them."’ Held, 

(1) The bill of exceptions was substantially supported by the statement of facts. 

(2) The suit being for actual damage, the answer to the question was calculated 
to excite the sympathy of the jury, and its admission was error. Dreiss v. Fried- 
rich, 70. 
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BILL OF EXCEPTIONS — continued. 

2. A jury returned into court with a verdict. The district judge, upon examining 
it, refused to receive it. The jury retired, and again came into court with another 
verdict, which was received. The district judge gave to counsel of the losing 
party a statement certifying to the terms of the first verdict. On motion for new 
trial, the refusal to receive the first verdict was urged as a ground for new tral. 
On appeal, held, 

(1) The action of the trial judge was not before the supreme court for revisal — 
not appearing by bill of exceptions. 

(2) If the certificate of the judge to the terms of the verdict, etc., be held to be 
in effect a bill of exceptions, yet as it was not shown that objection was made at 
the time to the action of the judge, that action would not be revised. 

(3) But the action was not condemned as error, had it been before the court on 
appeal. J. dG. N. R’y Co. v. Stewart, 166. 

3. A bill of exceptions which shows that the only objection raised to evidence 
offi re 1 was obviated, and that the evidence was then introduced without further 
objection, shows nothing of which the party can complain. Willis v. McNeill, 465. 

BILL OF LADING, 

1. B. having received advances from C. & C., of Galveston, on the faith of his 
agreement to ship them certain goods, delivered the goods to a carrier to be trans- 
ported to Liberty, the carrier executing duplicate bills of lading specifying that 
the goods were to be delivered to the care of W. at Liberty, to be forwarded to 
C. & C. After delivering without indorsement one of these bills of lading to 
C. & C., B. procured from A. & Co. advances on the same goods, they having in- 
quired of W., and being informed by him that he held the goods subject to the 
order of B. W. had never seen or had notice of the bill of lading. Held, 

(1) That the rights of the pledgees attached when the goods were delivered to 
the carrier under a bill of lading declaring that the goods were to be forwarded 
to them. 

(2) That the delivery of such a bill of lading to the pledgees whilst the goods 
were in transit, although without indorsement, was a sufficient consummation of 
the agreement, if so intended. 

(5) That thereafter the rights of the pledgees were superior to those of the orig- 
inal owner, or any acquired through him, and this, too, although the warehouse- 
man and forwarding agent at Liberty, having no notice of the bill of lading, 
held the goods subject to the order of the shipper. Campbell et al. vy. Alford, 159. 

BOND. See Princrpat aAnp Surety, 1. 
BOUNDARY. See Mistake, 1. 

1, Although the owner of land may have been misled by the false represeata- 
tions of the owner of an adjoining tract to mark a division line between them 
differing from the true line, he will be bound by that line as to a third party 
who has been induced by his having marked and acquiesced in it to believe it to 
be the true line, and to purchase and make valuable improvements relying on it. 
Hefner et al. v. Downing, 576. 

2. If a party establishes and marks a boundary to his land without the exercise 
of proper care in determining the true line, his negligence has the same effect 
as to third parties misled by it as if he had acted knowingly. Id. 

3. A third party would not be protected who had notice that the line was not 
recognized by the owner of the contiguous tract. Jd. 

4. An agreement to establish a boundary may be implied from acquiescence; 
and the boundary so acquiesced in should be enforced for the protection of the 
third party who has purchased on the faith of it, and of the original proprietor 
who, acting in good faith, has been induced thereby to make permanent and val- 
uable improvements. Id 
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BOUNDARY — continued. 


5. Three surveys were made in 1848 on land believed to be vacant, and patents 
issued thereon. The field notes of each survey called for the northern iine of an 
older survey of a two-league grant as its southern boundary. The northern line 
of the older grant could not be identified by a marked line or by established corners 
at either end thereof, though in the grant its northeast corner was described with 
marked bearing trees, which after the lapse of years could not be found. The 
distance from the southern line (identified on the ground) to the northern line of 
the two-league grant was five thousand varas, as called for in the grant; but 
measuring from its southern line to the southern marked line of the three surveys 
made in 1848, the distance was about five thousand two hundred and forty varas. 
The supposed excess of two hundred and forty varas was located on and a patent 
issued. In trespass to try title between those claiming under the two-league grant 
and the patentee of the supposed vacant strip, held — 

(1) The-discrepancy of two hundred and forty varas in a line of such length 
should not be given conclusive effect in determining whether there was vacant land 
between the old grant and the three later surveys. 

(2) The northeast corner of the two-league grant being described therein, and 
being called for as a corner of one of the surveys made in 1848, by the surveyor 
who surveyed those surveys, and who also called in his field notes for the north 
line of the old grant as the south line of the three surveys, the presumption must 
prevail that the surveyor in 1848 saw the corner for which he called, and that his 
lines run were consistent with its location on the ground. 

(3) Such presumption is not affected by the fact that the old corner, as called for 
by the surveyor of the three junior surveys, would be two hundred and forty varas 
beyond the distance reached in a line calling to run five thousand varas. 

(4) The last locator, claiming a vacancy, must show that the call for the northern 
line of the two-league grant as being the southern line of the surveys made in 
1848, was a mistake, and, under the facts, a mere excess of two hundred and forty 
varas in a line of five thousand varas did not prove that mistake. Freeman v. 
Mahoney, 621. 


BREACH OF PROMISE. See Pieaprne, 7, 8. 
BREACH OF WARRANTY. See INDEPENDENT ADMINISTRATION, 2. War- 


RANTY. 


BURDEN OF PROOF. 


1. In an action for loss upon a fire insurance policy, on which the defendant 
pleaded that the fire was not accidental, but caused by the insured, held -error to 
charge the jury that the burden of proof was on the plaintiff to show “that the 
loss was an honest one; that is, that it was owing to causes not traceable to the in- 
sured or his agency."’ Dwyer v. Continental Ins. Co., 181. 

2. There is no such presumption that the owner of insured property burns, or 
causes it to be burned, whenever it is lost by fire. The contrary presumption does 
exist. Id. 


CASES APPROVED. 





1, Lynn v. Le Gierse, 48 Tex., 138, approved. Grace v. Hanks, 14. 

2. Roberts v. Schultz, 45 Tex., 184, approved. Robertson v. Johnson, 62. 

3. Bassett v. Proetzel, 53 Tex., 569, and Barron vr. Thompson, 54 Tex., 235, 
which hold that a failure to issue an execution within one year from the date of a 
preceding execution results in the loss of the judgment lien, approved. Deutsch 
v. Allen, 89. 

4. Ballard v. Perry, 28 Tex., 347, reaffirmed. Hines v. Thorn, 98. 

5. Stewart v. Crosby, 15 Tex., 546, reaffirmed; which decides that an ordinance 
appended to a constitution of the state, and adopted by the same convention that 
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CASES APPROVED — continued. 
makes the constitution, is of equal binding force upon all the departments of the 
state as though incorporated in the constitution itself. Grigshy v. Peak, 142. 
3. Wintz v. Morrison, 17 Tex., 372, approved. J. & G. N. R’y Co. v. Stewart, 
166. - 


= 


7. See charge approved as not upon weight of testimony. Jd. 
&. Railroad Co. v. Winter, 44 Tex., 597, approved. Gage v. Neblett, 574. 


CASES DISCUSSED. 

1. Parnell v. Gandy, 46 Tex., 198, discussed. Lee d& Co. v. Stowe d&> Wilmerding, 
444, 

2. Autrey v. Whitmore, 31 Tex., 627, discussed. Wright v. Heffner’s Exec- 
utors, 518, 

CASES DISTINGUISHED. 

1. This case distinguished from Graves v. Lebanon National Bank, 10 Bush, 
overruled. Bennett v. S. A. R. E. B. & L. Association, 72. 

2. This case distinguished from Henderson v. Railroad Co., 17 Tex., 560. Big- 
ham v. Bigham, 238. 

CASES OVERRULED. 

1. Holliman v. Rogers, 6 Tex., 91, overruled. Tutt vy. Thornton, 35. 

2. An attachment bond is not required to be under seal. Bernhard & Co. v. 
De Forrest & Co., 36 Tex., 519, to that effect, and overruling earlier cases, ap- 
proved. Gasquet v. Collins, 540. 

3. Autrey v. Whitmore, 31 Tex., 627, overruled in regard to waiver of vendor's 
lien. Wright v. Heffner’s Executors, 518. 

4. Autrey v. Whitmore, 31 Tex., 627, and Malone v. Kaufman, 38 Tex., 454, 
overruled. Hicks v. Morris, 658. 

CASES QUESTIONED. 

1. Notwithstanding Ex parte Towles, 48 Tex., 413, and Williamson rv. Lane, 
52 Tex., 336, the question of the validity of the various provisions in the Revised 
Statutes for contesting elections is still an open question. City of Fort Worth vy. 
Davis, 225. 

CAUSE OF ACTION. See Action. Estates or Decepents, 7. Guaranty, 1. 
Homestead, 8. Partrnersnip, 1. Promissory Nore, 4. 

1. The Galveston City R. R. Co. v. Nolan, 53 Tex., 139, and Gibbs vr. Belcher, 30 
Tex., 79, construing Pasch. Dig., art. 6463, approved; and the doctrine again an- 
nounced that an original cause of action is merged in a judgment of the district 
court in the plaintiff's favor, which cannot be vacated, or opened by writ of error 
or appeal, but remains valid and subsisting until set aside, and constitutes, in favor 
of the legal representatives of the plaintiff, the cause of action. Brooke v. Clark, 
105. 

CERTAINTY. 

1. An order of the probate court empowering a guardian to sell “ turee handred 
and twenty acres of land known as the headright of Willam H. Merrill,” ete., 
was sufficient. Robertson v. Johnson, 62. F 

CERTIFICATE OF ACKNOWLEDGMENT. See AckNowLEp@MENT, 1. 

1. See opinion for certificate of acknowledgment to a deed, which, though not 
in the form prescribed by statute, was held a substantial compliance with the law. 
Watkins v. Hall, 1. 

2. A certificate of acknowledgment of a married woman sufficiently shows her 
privy examination when it states that she was examined separate and apart from 
her husband. Coombes v. Thomas, 321. 

3. Belcher v. Weaver, 46 Tex., 294; Solyer v. Romanet, 52 Tex., 567, approved, 
Id. 
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CERTIFICATE OF ACKNOWLEDGMENT — continued. 

4. The certificate of the separate acknowledgment of a married woman is con- 
clusive of the facts therein stated, where the conduct of the grantee is in good 
faith, and he pays a valuable and adequate consideration for the property. Wal- 
tee v. Weaver, 569. 


CERTIFIED COPY. See Jupement, 8, 9. Prosate Marrers, 1. 

1. A certified copy from the general land office of a deed properly filed in that 
department, and which under the statute had the force anc effect of an original 
in that office, is admissible in evidence, after evidence of the loss of the original. 
Hines v. Thorn, 98. 


CHALLENGE TO ARRAY. See Pracricre tx District Court, 11. 


CHARGE OF COURT. See Bru or Exceptions, 2. Damagegs, 16, 21. Dur Drt- 
IGENCE, 2. Exempuary Damaaes, 4. Manpractice, 1, 2. Measure oF 
DamaGeEs, 3. NEGLIGENCE, 3, 6. SrQuesTRATION, 3. TREsPAss TO Try 
TiTLk, 7. 

1. See case for an erroneous charge on the limitation of three and five years, held 
to be manifest error. Childress v. Grim, 56. ; 

2. Where the evidence to a fact is positive and not disputed or questioned, it is 
to be taken as an established fact; and the charge of the court should proceed 
upon that basis. J. & G. N. R’y Co. v. Stewart, 166. 

3. A ehbarge which makes the controlling issue in the case one to which no evi- 
dence had been adduced, is erroneous. Altgelt v. Brister, 452. 

4. So also is a charge which is so framed that the jury might have inferred 
from it the opinion of the court on a material issue of fact, as to which there was 
conflicting evidence. Id. 

5. Where portions of the charge given were calculated to mislead the jury, al- 
though the view of the law intended to be presented was correct and would have 
been rightly understood by one of legal training, a special charge clearly present- 
ing the law, being asked, should have been given. Willis d& Bro. v. McNeill, 465. 

6. See also the opinion for a suggestion as to the evil effects which may result 
from the repetition in the charge of a legal principle which has already been once 
clearly stated. Jd. 


CHOSE IN ACTION. See Action, 4. 
CITATION. See Sanary, 2. Service, 3. Wr, 1. 


1. The issuance without fee of copies of original citations is one of the burdens 
devolving upon a district clerk as incident to his office under existing statutes. 
Hallman v. Campbell, 54. 

2..In a suit against the state, brought under an act of the legislature allowing 
such suit, but not prescribing the mode of service of citation, service upon the 
governor or attorney general is properly made. State v. Steele, 200. 


CITIES AND TOWNS. See INsunction, 5. Scinoon Tax. 

1. The city council of Brenham, acting under a general law, assumed control of 
the public schools within its limits by resolution adopted April 26, 1875; having 
thus assumed control, the city had authority to submit to a vote of the property 
tax-payers of the city, the question whether or not there should be raised by tax- 
ation such an amount, in addition to the amount received from the state, as would 
be necessary to conduct the public free schools of the city for ten months in the 
year; such amount not to exceed one-half of one per cent. Dwyer v. Hackworth, 
245, 

2. Such an election having been held, the returns canvassed by the city council, 
and the result declared that the tax had been carried by the requisite two-thirds 
vote, in tle absence cf a proper proceeding to contest the election, or to revise the 
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CITIES AND TOWNS—continued. 
determination ot the result thereof, it was not competent to have such result in- 
quired into and the declaration of the result revised, on the suit of a tax-payer, 
seeking to enjoin the collection of the tax. Id. 

3. The city of Brenham had authority, by virtue of statutory provisions and a 
vote of its property tax-payers, to levy a tax not to exceed one-half of one per 
cent. to support its publie free schools for ten months in the year; and although 
the amount levied and raised for that purpose proved to be greater than was re- 
quired, the discretion of the city council in fixing the amount will not be revised. 
Id. 

4. After the city of Brenham assumed control, in pursnance of law, of its public 
free schools, its public school houses became public buildings in contemplation of 
law, and the city could impose a tax of one-fourth of one per cent. for their 
erection. Id. 

5. The validity of a city tax, legally levied, to pay interest on city bonds, which 
were issued under power conferred by charter, cannot be affected by the fact that 
the money borrowed on the bonds was misappropriated; nor can the collection of 
a tax to pay bonds be enjoine:l, on the ground that the bonds are invaiid, unless 
the bondholders be made parties. Jd. 

6. The ordinances of the city of Brenham, creating a board of assessment to 
examine and revise the lists of property, after the same had been duly rendered 
and accepted, and entered as satisfactory by the assessor and collector, were with- 
cut authority and illegal. Jd. 

7. Under the city charter of Brenham, when the property owner once inven- 
tories and values his property, and the valuation is agreed to by the assessor, it 
cannot afterwards be disturbed; the action of a tribunal created by the city, and 
known as the committee on assessments, which sought after such valuation and 
agreement to change the assessment, was illegal and void. Id, 

&. A city is not liable for illegal acts done by its officers, and a petition claiming 
damages of the city because of such alleged illegal acts is bad on general demurrer. 
Corsicana v. White, 382. 

9. The act of 1874, by virtue of which the city charter of Brenham was 
amended in September, 1875, provides, ‘‘ No amendment shall be proposed or 
submitted by any board of aldermen which shall contravene, or be repugnant to, 
the constitution or statute laws of this state.’’ The act of March 15, 1875, au- 
thorized cities and towns to levy, for school purposes, a tax of one-fourth of one 
per cent. in addition to the tax allowed to be levied by the general laws. The 
city of Brenham adopted an amendment to its charter providing for the levy of 
a school tax of one-half of one per cent. Held — 

(1) The amendment to the charter which proposed to authorize the levy of atax 
of one-half of one per cent. was repugnant to the act of 1875. 

(2) The lien given by the constitution of 1869 on property for taxes, attached 
not to property of the tax-payer generally, but only to each separate tract of land 
for the taxes assessed against it. Jodonv. City of Brenham, 655. 


CITY COUNCIL. See Citres anp Towns, 2. 
CLERK COSTS. See Costs, 1. 


COLLATERAL PROCEEDING. See Scnoor Tax, 6 
1. In a collateral attack upon the judgment of a domestic court of record of 
general jurisdiction, the nullity of the judgment for want of jurisdiction over the 
person of the defendant was insisted on, because the return upon the writ of cita- 
tion by publication showed that the alleged publication, as therein recited, could 
not have been made. The judgment, however, recited that the defendant failed 
Vou. LVIT— 44 
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COLLATERAL PROCEEDING —continued. 

to appear and answer “‘ but wholly made default, although duly cited with proc- 
ess,’ ete. Held — 

(1) To determine whether the record shows affirmatively that there was proper 
service, the whole of it must be considered together. 

(2) The recital in the judgment, which was the last act of tue court in the case, 
reciting that the defendant was “ duly cited with process,’’ imports in a collateral 
proceeding absolute verity. Treadway v. Eastourn, 209 


COLLATERALS. See Desror AND CREDITOR, 1. 


COLONIZATION LAWS. See LecrsLuative GRANT, 1. 

1. A power of attorney was executed by a colonist on the 7th day of October, 
1835, authorizing the attorney to sell, convey and confirm to a third party named, 
‘“‘or any person he may choose,’’ and a good title in the name of the principal to 
make, to the league and labor of land to which he was entitled as a colonist, as 
soon as title should issue, The instrument contained clauses of ratification, author- 
ized substitution, renounced, according to the usual form, all laws that could affeet 
its validity, and declared the power to be irrevocable. Title issue on the land on 
the 12th of October, 1835. The instrument was filed for record on the 12th of 
October, but recited its delivery on the 7th of October, 1835. Held, 

(1) Though not executed with the formalities necessary to make it an auth@ntic 
instrument, it did not for that cause fail to take effect at its date. 

(2) The effect of the instrument, if valid, was to place the land the colonist ex- 
pected to receive beyond his control. 

(3) Though no consideration was recited, it was manifestly a contract to sell, and 
implied a consideration, since the power was made irrevocable. 

(4) Being a contract to sell before the issuance of title, it was in violation of the 
colonization laws in force, void, and conferred neither title or authority to convey 
title. Cook vy. Lindsay, 67. 

COMMUNITY PROPERTY. See Homesteap. 

1. One owning community property with the wife, on her death sold it, without 
qualifying under the statute so as to administer it. He sold for the purpose of pay- 
ing community debts, and afterwards qualified under the statute as survivor, and 
conveyed by deed the same property to the purchaser from his vendee in the first 
sale. In a suit between the heirs of his deceased wife and the party claiming title 
under the last deed, held, 

(1) The fact that the surviving husband may have parted with his individuat in- 
terest by the first deed could not impair his right, after qualifying as survivor, to 
administer the residue of the community interest, title to which passed by the 
second deed. 

(2) A verbal partition between the heir of the deceased wife and the party claim- 
ing under the deed, made before the surviving husband qualified, conferred no 
right on the heir to any portion set apart to such heir by the partition. The par- 
ties had no power to withdraw any portion of the property from administration by 
the husband. 

(5) It was the right of the surviving husband to sell for the payment of commu- 
nity debts, even.though the property brought more than enough for that purpose. 
The right of the heir of the deceased wife to the interest in the excess derived by 
inheritance from the mother is secured by the bond of the surviving husband. 
Watkins v. Hall, 1. 

2. The interest resulting from a loan of the wife’s money is not protected by 
statute as the separate property of the wife against liability for the husband's 
debts. Braden y. Gose, 37. 

3. To satisfy an execution against the husband, a levy was made on land con- 
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COMMUNITY PROPERTY — continued. 
veyed to the wife during coverture in consideration of money paid, two-thirds of 
which was the separate property of the wife, and one-third was interest accumu- 
lated from a Joan of her separate means. Held, 

(1) That an undivided interest of one-third of the land was community prep- 
erty, and subject to execution and sale to satisfy the debt of the husband. 

(2) It is not necessary to procure a partition of land owned by tenants in com- 
mon in order to subject the interest of one or more of them to sale under exe- 
cution. 

(5) The schedule of the wife’s separate estate having been filed for record, and 
which embraced the land, before the levy, a levy upon the entire tract to satisfy 
the husband’s debt afforded no ground for injunction. Id. 

4. Land granted by the republic to one because of his being a married man, was 
the community property of his wife and of himself. though the grant bore date 
after her death; one-half interest therein descended to her heirs, subject to the 
payment of community debts. Caruth v. Grigsby, 259. 

5. Where the only evidence that the wife had qualified as survivor of the com- 
munity consisted of an application by her, under the statute, for the appointment 
of three named appraisers, and of an instrument on file in the county court, sworn 
to by two of these persons, purporting to be an appraisement of the property be- 
longing to the estate of the deceased husband: Held, 

(1) That the latter instrument conveyed no notice that the wife was seeking to 
qualify, under the statute, as survivor of the community. 

(2) In the absene? of any order of court and of anything showing that the in- 
ventory was made or filed by the wife, that the evidence was insufticient to show 
that she had qualified under the act of August 26, 1856. Busby v. Davis, 323. 

6. After the death of his wife in 1865, P., with the children of that marriage, 
continued to occupy the community homestead tract of four hundred and fifteen 
acres, and to use the other community property. In 1868 P. married a widow 
who had a homestead of her own, but lived with him on his homestead. P. 
died in 1875, and his widow married R., and with him continued to occupy the 
P. homestead, denying the demand of P.’s children by his first wife for possession 
or partition. P.’s administrator took possession of his personal estate, including 
community property of the first marriage, and its proceeds. The heirs jomed by 
their guardian brought this-suit in the district court against Mrs. R., her husband 
and the administrator, stating these and other faets, praying for partition and 
other relief. A general demurrer to the petition was sustained. On appeal, held, 

(1) That the surviving husband did not become liable to the children of the 
community for and by reason of his continued occupation of the entire homestead 

ract of four hundred and fifteen acres, no partition having been demanded. 

{2) The second wife was during P.’s life-time protected in his homestead rights 
in the old homestead, but those rights, being personal to him, terminated at his 
death. 

(3) The second marriage may, in its effects on the rights of the wife, be re- 
garded as equivalent to the establishment of a new homestead on land owned by 
the husband in common with the children of the first marriage, the homestead 
right attaching only to the husband's interest in the tract and so as not to preju- 
dice any rights of the children. 

(4) These homestead rights were not affected by the fact that the second wife 
at the time of her marriage with P. already had a homestead. 

(5) On the death of P. his children became entitled to partition of their inter- 
est derived through their mother, irrespective of the question of homestead; and 
after demand and denial of their rights, they became also entitled to the value of 
the use and occupation. 

(6) The rights of the children to partition as heirs of P. were subject to the 
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COMMUNITY PROPERTY — continued. 
homestead rights of their step-mother, attaching to their father’s interest in the 
community homestead tract, and subject also to the rights of the administrator of 
their father’s estate. 

(7) The children were also entitled to their mother’s interest in the personal 
property, or its value, and subject, as just stated, to their interest in their father’s 
personal estate. 

(8) The homestead rights of P.’s widow were not forfeited by her marriage 
to R. 

(9) The petition stated a good cause of action, and one within the jurisdiction 
of the district court. Pressley’s Heirs vy. Robinson et al., 453. 

7. E., the second wife of her deceased husband, while living in another state, 
and before his removal to Texas, was guilty of such outrages toward him as ren- 
dered their living together insupportable. By mutual consent, the husband sepa- 
rated from her without adecree of divorce, and after removing to Texas with the 
children of his first marriage, he married a third time to one who was ignorant of 
the fact that he had then a wife living. Afterwards, during coverture with his 
third wife, he acquired real estate in Texas, and died. In a suit between E., 
claiming a community interest in the land thus acquired in Texas, and a child of 
the first marriage, held, 

(1) The matrimonial relation, when once formed, continues until terminated by 
death or judicial decree. 

(2) That relation, when once established, secures to the wife a community inter- 
est in all the property that’may be thereafter acquired by either of the parties, 
except such as may be obtained by gitt, devise or descent. 

(5) The rights of the parties resuiting from the marriage relation are fixed by 
statute law, and have remained unatfected by civil law rules applicable to putative 
marriages since 1840, when the common law and the marital rights system of 
Texas were both adopted by act of the republic of Texas. 

(4) The separation of E. from her husband did not, under the circumstances 
above stated, work a forfeiture of her subsequently acquired community rights to 
land purchased by him in Texas. 

(5) The rights in the estate of the last wife, who married in ignorance of the 
former subsisting marriage, are not involved in this decision. Routh v. Routh, 589. 

8. The husband is the only necessary or proper party in a suit to recover dam- 
ages for the wrongful seizure under sequestration of the community property. 
Edringion v. Newland, 627. 


COMPTROLLER. , See Principat anp Surety, 4, 5, 7, 8,9. Taxarton, 1, 2, 3, 6,8. 


CONSIDERATION. See Guaranty, 1. PArtNersurp, 1. PRINCIPAL AND 
Surety, 10. 

1. A deed from the husband conveyed property which the wife had attempted 
at a former time to convey without being joined by him. The attempted convey- 
ance from the wife recited a consideration of $1,500 received by her, and this deed 
was referred to in the subsequent conveyance made by the husband, though his 
deed recited only a nominal consideration. In a proceeding by a creditor, attack- 
ing the deed from the husband, held, 

(1) That the deed from the husband was prima facie for a consideration 
** deemed valuable in law.”’ Deutsch v. Allen, 89. 

CONSIGNMENT. 

1. B. having received advances from C. & C., of Galveston, on the faith of his 
agreement to ship them certain goods, delivered the goods to a carrier to be trans- 
ported to Liberty, the carrier executing duplicate bills of lading specifying that 
the goods were to be delivered to the care of W. at Liberty, to be forwarded to 
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CONSIGN MENT — continued. 
C.& C. After delivering without indorsement one of these bills of lading to 
C. & C., B. procured from A. & Co. advances on the same goods, they having in- 
quired of W., and being informed by him that he held the goods subject to the 
order of B. W. had never seen or had notice of the bill of lading. eld, 

(1) That the rights of the pledgees attached when the goods were delivered to 
the carrier under a bill of lading declaring that the goods were to be forwarded to 
them. 

(2) That the delivery of such a bill of lading to the pledgees whilst the goods 
were in transit, although without indorsement, was a sufficient consummation of 
the agreement, if so intended. 

(3) That thereafter the rights of the pledgees were superior to those of the origi- 
nal owner, or any acquired through him, and this, too, although the warehouse- 
man and forwarding agent at Liberty, having no notice of the bill of lading, held 
the goods subject to the order of the shipper. Campbell vy. Alford, 159. 

CONSTITUTIONAL LAW. See Arrorney GENERAL, 1-4. Crries AnD Towns, 9. 
Disrricr ArrorNey. Homesreap, ll. Inrerest, 2, 3. Jurisprerion, 6. 
Orpinance, 1-4. Practice 1n Supreme Court, 10. Scnoon Tax, 1-5. 

1. See. 14, art. XII, of the constitution of 1869, was not restricted in its opera- 
tion to that class of persons who should, at the date of its acceptance or subse- 
quently, labor under the disabilities therein named. Grigsby v. Peak, 142. 

2. While a state constitution should, as a general rule, be interpreted to operate 
prospectively, its retrospective operation will be enforced when such was clearly 
the purpose of its framers, provided no right already vested would be disturbed 
thereby. Jd. 

3. In construing sec. 14, art. XII, of the constitution of 1869, held, 

(1) That it did not change the common-law rule of construction of statutes of 
limitation, but simply extended the time within which, under previous laws, per- 
sons under disability had the right to sue. 

(2) That a married woman (in this case) could not tack the disability of covert- 
ure to that of infancy; but when the plea of limitation of five years was inter- 
posed, had the constitution not been abrogated, she had seven instead of five 
years within which to institute suit from the time of her marriage, when the 
statute first began to run. 

(8) That if she was under disability, so that the statute had not begun to run 
prior to the adoption of the constitution, had it remained in force, she had full 
seven years after its removal within which to sue; if the statute had begun to run 
prior to the adoption of the constitution, the time during which it had run should 
be counted as part of the seven years. Jd. 

4. A state constitution cannot divest rights which have been once vested by 
limitation. Jd. 

5. The statute of limitations was suspended in Texas from January 28, 1861, to 
March 30, i870. Jd. 

6. Section 6, art. X, of the constitution of 1870 prohibited not only the direct 
grant of land, but also every step which could ultimate in a grant, to other than 
an actual settler. Bacon v. Russell, 409. 

7. What property shall be embraced within a municipal corperation, and 
whether it shall be taxed for municipal purposes, are political questions to be de- 
termined by the law-making power, and an attempt by the judiciary to revise the 
legislative action would be a usurpation. Norris v. The City of Waco, 635. 

8. Taxes are within the meaning of the constitution ‘‘equa! and uniform,” 
when no person or class of persons in the territory taxed is taxed at a higher rate 
than are other persons in the same district upon the same value or thing, and 
when the objects of taxation are the same by whomsoever owned or whatever 
they be. Id. 
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CONSTITUTIONAL LAW — continued. 

9. In construing a legislative act which incorporated within city limits property 
used exclusively for rural purposes, it will be conclusively presumed, on a question 
of taxation, that the legislature, in passing the act, determined with a view solely 
to the public good the benefits to accrue to the public and to the property owner. 
It would be a usurpation of power by the judiciary were it to assume the right to 
revise the legislative action because of the inequality of benefits resulting from 
municipal taxation of such property. Id. 

10. The constitutional inhibition against taking private property for public use 
without compensation to the owner, has referenee solely to the taking of private 
property for public use under the right of eminent domain. Jd. 

11. When private property is taken under the taxing power, the tax-payer re- 
ceives his just compensation in the protection which government affords to his life, 
liberty and property, and in the increased value of his possessions resulting from 
the use to which the government applies the money raised by the tax. /d. 

CONSTRUCTION OF STATUTES. See Starutes Construgep. Taxation, 13-17. 

1. A statute which as to a certain subject matter of a previous statute creates < 
new, entire and independent system respecting that subject matter, will be held to 
repeal, without express words to that effect, so much of the prior statute as is in- 
consistent therewith. State v. I. a} G. N. R’y Co., 534. 

2. When express words of repeal, so far as two statutes are inconsistent, are 
contained in the subsequent statute, there is no room for construction save as to 
the question of conflict, and in so far as they so conflict the latter must prevail. Jd. 

CONSTRUCTIVE NOTICE. See Norice. Purcaser, 1. 

1. The registration of a bond conditioned to make title to land on payment of 
a certain consideration is constructive notice to a purchaser of the land under ex- 
ecution of the rights and equities of the obligee; and the payment of the real 
consideration, though greatly less than that recited in the bond, sutticed to divest 
the obligor (the defendant in execution) of all right to the premises. Schuster v. 
La Londe, 28. 

CONTESTED ELECTION. 

1. Notwithstanding Ex parte Towles, 48 Tex., 415, and Williamson v. Lane, 52 
Tex., 336, the question of the validity of the various provisions in the Revised 
Statutes for contesting elections is still an open question. City of Fort Worth 
v. Davis, 225. 

CONTINUANCE. 

1. See statement and opinion for case-in which it was held error not to have 
continued the cause on account of surprise after sustaining an objection to the read- 
ing of depositions. Grigsby v. May, 255. 

CONTRACT. See AGREEMENT. CoLonizaTION Laws, 1. CoNnsiGNMENT, 1. 
LiquIDATED DamaceEs, 1-4. Parot AGREEMENT. PartNersurp, 1-4. 
PrincipaL AND Surety, 10. TreLEGRAPH CoMmPANrEs, 3. WARRANTY, 2. 
Witness, 1. 

1. There was a written agreement between two parties that one would buy < 
specified number of beeves from the other, for an amount to be paid for each beef 
delivered. The number was delivered, with the exception of a few retained at the 
request of the purchaser. The latter sued for damages for breach of contract, 
setting up a contemporaneous parol agreement, that the price paid for the cattle 
was so much for them, and so much in consideration that the vendor would use 
his influence to procure business for the vendee, and send him cattle in the future. 
The terms of the written contract were plain and unambiguous, and there was no 
allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written 
instrument, and should have been excluded by the court. 
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CONTRACT — continued. 

(2) Evidence showing damage sustained by plaintiff, because of his failure to 
make a profit on the cattle, ete., was clearly inadmissible as irrelevant. Belcher 
v. Mulhall et al., 17. 

2. See opinion for oral testimony which, had it been admitted, would have 
formed a contract different from that set up in the petition, and entitled defendant 
to a new trial on the ground of variance. Jd. 

3. In a suit for the recovery of an interest in land based on a contract which, 
under the statute of frauds, could only be enforced when written, a demurrer to 
the petition, on the ground that it contained no allegation that the contract was 
in writing, will not be sustained. Horm v. Shamblin, 243. 

4. A contract by which one desiring to appropriate public domain as a pre- 
emptor, agrees to convey to a third party a portion of the land when title is 
secured, in consideration of his services in building a house on the land, fencing 
and cultivating it, is not violative of public policy, and, after the issuance of 
title by the state, may be enforced. Jd. 

5. A wife finally separated from her husband has power to bind her separate 
estate by her contracts. Daris v. Saladee, 326. 

6. A piano was delivered by C. to N. under a written contract, reciting that N. 
had hired and received it of C., N. promising, in addition to $75 paid on its 
delivery, to pay $50 for each quarter it was kept, to return it on demand, not to 
remove it without C.’s written consent, and to keep it insured. It was a'so stipu- 
lated that on further payment of $350 (in addition to the $75), in monthly pay- 
ments which N. agreed to make, the piano was to become the property of N. In 
a suit for the piano by C. against K., who had in good faith bought of N., held, 

(1) That the terms of the agreement are so inconsistent that it cannot be held 
to be both a renting and a sale. 

(2) That it is nct a renting as the first part of the agreement recites it to be. 

(3) If vahd at all, it must be held to be a sale, and that the pretended renting 
was but a device to secure the remainder of the purchase money. 

(4) That thus regarded, conceding its validity as between the parties, it would 
be contrary to the policy of the registration laws to hold the contract binding on a 
purchaser in good faith, for value, without notice. Knittel v. Cushing, 354. 

7. A surety is discharged by a valid agreement, made without his consent, vary- 
ing the original contract in any material particular, whether the change be-to his 
benefit or prejudice. Lane d: Saylor v. Scott et al., 367. 

8. If the contract be executory on both sides, a binding agreement extending 
the time of performance is a material change. Id. 

9. Such an agreement, where the contract contemplates mutual acts to be per- 
formed by both parties, such as a tender of specific articles by the one, and accept- 
ance or rejection by the other, is supported by a sufficient consideration, each party 
being both promisor and promisee. Id. 

10. A contract is written when all of its terms are in writing, and the instru- 
ment is orally accepted by both parties, though signed only by one. Martin v. 
Roberts, 564. 


CONTRIBUTOBY NEGLIGENCE. See Damages, 23. NEGLIGENCE, 4, 7, 10. 

COPIES. See Cerrirrep Copy. Ciratron, 1. Costs, 1. 

CORPORATION. See Crrres AND Towns. Rartway Company. TELEGRAPH 
COMPANIES. 


COSTS. 
1. The issuance without fee of copies of original citations is one of the burdens 
devolving upon a district clerk as incident to his office under existing statutes. 
Hallman vy. Campbell, 54. 
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COSTS — continued. 

2. A motion against a county attorney to compel him to pay into the state treas- 
ury money which he had collected by suit against a defaulting tax collectgr, is 
practically u suit against him by the state, and where seven such motions were 
mace, in seven different cases, it was not error to consolidate them; nor was it 
error to refuse the costs of more than one motion. State v. Moore, 307. 

COUNTY ATTORNEY. See Disrrict ArrorNey. 

COUNTY COURT. 

4. The donations of lands to the several counties were coupled with the express 
provision that the counties should pay in money the expense of locating and sur- 
veying them; the fees for locating and surveying them were also limited in the 
grant. Tomlinson v. Hopkins County, 572. 

2. A county court had no power to give a part of the school lands to pay expenses 
of their location. A deed for such purpose was properly cancelled. Jd. 

3. The law allowing at the rate of $100 per league for such services, the county 
seeking the cancellation of such deed is subject to the charge allowed by law with 
interest from date of the patents. Jd. 

4. In such case a county can be called to answer without submitting the claim to 
the county court. Id. 

COVERTURE. See ConstirurionaL Law, 3. 

CUMULATIVE EVIDENCE. See New Trrat, 1, 2, 3. 

DAMAGES. See Crtres anp Towns, 8. Community Property, 8. Evipence, 
3, 5, 6, 26. Exemptary Damages. InaunctTion, 3. LiguipaTeD DAMAGEs. 
Nereiicencr, 4, 5. Partres, 3. Rrianr or Action, 2. Te_ecrapa Com- 
PANIES, 4. 

1. When, in an action for damages, the general statement of the matters from 
which the alleged injury resujts is sufficiently specific, all things which are the 
natural result of the act made the basis for damages, can properly be proved. 
T. d& P. R’y Co. v. Durrett, 48. 

2. If a disease causing suffering or permanent injury results proximately from 
personal injuries inflicted by the negligence of a railway company, the suffering 
caused by that disease constitutes an element in estimating damages; nor is thi 
rule affected by the fact that such a disease would not ordinarily result from the 
original personal injury inflicted. H. d& T. C. R’y Co. v. Leslie, 83. 

3. A physician attending a woman in child-birth, immediately on the birth of 
the child, and before its removal from bed, tied two ligatures and cut the umbili- 
eal cord. The next morning it was discovered that he had tied a ligature so 
tightly around the child’s penis that it resulted in the loss of nearly all the glands 
of that member. In a suit by the child for damages, the cour! refused to instruct 
the jury not to allow vindictive damages if they should find that the injury was 
the result of innocent mistake or accident, but they were instructed to find only 
actual damages if they found that the injury was the result of a want of ordinary 
care and diligence. ‘They were further, told that if they ‘‘did not believe that 
defendant evinced such a gross want of care as would manifest on his part an in- 
difference to any injury likely to result to plaintiff there:rom,”’ to find only com- 
pensatory damages. Held, 

(1) There was no error in refusing to give the charge asked. 

(2) A verdict of $5,500 damages afforded no ground for reversal, as being ex- 
cessive. 

(3) When the actual damage includes mental suffering through life, the court 
can rarely set aside a verdict for damages on the ground of its being excessive. 

(4) When the act is so grossly negligent as to raise the presumption of indiffer- 
ence, evidence that in other matters connected therewith defendant had shown due 
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DAMAGES — continued. 
care, and that actual indifference would have been in fact indifference to his own 
interest, should not be allowed for any other purpose than to be considered by the 
jury in fixing the amount of exemplary damages. Brooke v. Clark, 105. 

4. See opinion and statement of case for facts which, in the judgment of the 
court, called for a charge on exemplary damages against a physician for mal- 
practice. Jd. . 

5, See opinion for facts stated in the petition which were held sufficient to ren- 
der a railway company liable in damages for injuries inflicted upon a child while 
it was playing on a railway turn-table. Evansich vy. G.C. d& 8S. F. R’y Co., 123. 

6. An action may be maintained by a parent for the loss of his child's services 
during minority, and for all necessary expenses and losses incurred in attention to 
it while sick from an injury caused by the negligence of another, and this notwith- 
standing an action may be maintained in behalf of the child for such injury as 
results in personal damage to himself. Id. 

7. Under the Revised Statutes a father may maintain an action, as next friend 
to his son, to recover damages for personal injuries wrongfully inflicted on the son. 
Td., 126. 

&. See petition for allegations of the conduct of employees of a railway com- 
pany resulting in injury to a child seven years old, which, if established, would 
authorize a recovery. IJd., 126. 

9. The judgments formerly authorized against the sureties on an injunction 
bond, where injunction issued to stay collection of a judgment, were on a con- 
struction of art. 3936, Pasch. Dig., and were statutory judgments. They were 
not rendered by the district court under its general equity powers. Under the Re- 
vised Statutes no judgment can be rendered against the principal and sureties on 
an injunction bond, or against the principal alone, on dissolution of the injunc- 
tion. Texas d> N. O. R’y Co. v. White, 129. 

10. In a suit to recover exemplary damages for the wrongful suing out of a 
writ of sequestration, the levy and sale of personal property procured by the de- 
fendant in the exercise of a legal right is not admissible in evidence to show that 
an evil motive actuated the defendant in sequestering property. Blum v. Gaines, 
135. 

11. In a suit for exemplary damages based on a wrongful seizure of the plaint- 
iff’s homestead under a writ of sequestration sued out by the defendant in a for- 
mer action in trespass to try title, brought by defendant, whereby the defendant 
procured possession of the property, sold it, and then dismissed his action of tres- 
pass to try title, the plaintiff offered to prove that the defendant paid the cost and 
dismissed the suit in which sequestration issued at the first term after it was filed, 
and before answer. Held, 

(1} The evidence was proper. 

(2) The writ of sequestration in trespass to try title was never designed for the 
sole purpose of dispossessing the adverse claimant. 

(3) Possession being thus obtained, the suit should be prosecuted, and if judg- 
ment is adverse to the plaintiff in the writ, good faith requires him to restore with 
the possession, the revenue and rent. 

(4) The facts were proper for the jury to consider in determining whether the 
writ was obtained from a proper motive. Jd. 

12. See opinion for a charge of court on the subject of malice in a suit for ex- 
emplary damages, held to be correct. Jd. 

13. In a suit for wrongfully sequestering one's homestead, the value of its rent 
during occupancy is not the ouly measure of actual damage; the forced removal 
to another home, and the inconvenience attendant thereon, being natural and 
proximate results of the seizure, constitute elements of actual damage. Id. 

14. In a suit for damages for wrongful seizure of property under sequestration, 
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DAMAGES — continued. 


it is error to admit the declarations of the officer who levied the writ, made at the 
time of the levy, as to his harsh instructions from defendant about the seizure, 
there being no evidence that such harsh instructions were given. Jd. 

15. See opinion for a case in whieh actual damages were .claimed for personal 
injuries inflicted through the negligence of a common carrier, and in which it was 
held, not only that the plaintiff was entitled to damages for pain and suffering 
caused by his injuries; to compensation for the value of time lost while rendered 
incapable of work, and for diminished capacity to labor up to the time of the trial, 
but for all future increased disability to acquire gains from labor. It was also 
held that, as an element of actual damage, might be estimated the tact that the 
injury had diminished the capacity of the injured party mentally and physically 
for development, whereby his gains might be increased in future life. H. @ T. C. 
R’y Co. v. Boehm, 152. 

16. See opinion for charges asked, in overruling which there was no error. Id. 

17. See opinion for facts under which a verdict for $5,000 actual damages for 
personal injuries caused by the negligence of the employees of a railway com- 
pany, was held not to be so excessive as to require a reversal therefor. Jd. 

18. The amount of damages is peculiarly for the jury, and unless, in view of 
the evidence, the damages are so excessive and disproportioned to the injury 
alleged as to indicate that the verdict was the result of passion, prejudice or 
partiality, the judgment will not, on appeal, be set aside. J. & G. N. R. Co. v. 
Stewart, 166. 

19. The usual elements of actual damages include the disappointment of rea- 
sonable expectations; the money value or worldly advantages of the proposed 
marriage; the injury to the feelings and affections; the wounding of the pride, 
and the actual outlay in the preparation for the marriage, etc. If relied upon, 
they should be alleged and proven. Glasscock vy. Shell, 215. 

20. If such specific facts are not alleged and proven as elements of damage, 
upon objection made in the proper time and manner, the plaintiff would be en- 
titled only to nominal damages. Id. 

21. The charge should apply to the allegations and proof in each case, and the 
proper rule for the measure of damages should be given in such cases; a failure 
is error. Id. 

22. In a suit for damages against a railway company for the negligent killing 
of plaintiff's son, the fact that the petition showed that the son was over twenty- 
one years of age at the time of his death, would not make the petition subject to 
demurrer. H. d: T. C. R’y Co. v. Cowser &: Wife, 293. 

23. In a suit for damages against a railway company for personal injuries caused 
by the negligence of its agents, it is not necessary that the petition should nega- 
tive by its averments the existence of contributory negligence on the part of the 
person injured, unless it contain allegations which, unexplained, would establish a 
prima facie case of negligence of the injured party. Jd. 

24. The measure of actual damages in a suit by a parent for the killing of his 
son by a railway company is the actual pecuniary injury which resulted from the 
act compiained of, and this is not necessarily confined to the period of the son's 
minority. Id. 

25. The measure of damages to which a parent is entitled for the negligent 
killing of his son by a railway company, suggested as being such a sum as would 
purchase an annuity equal to the value of the pecuniary aid which the parent 
would have derived from the deceased, calculated on the basis of all the facts and 
circumstances of the particular case, reasonably accessible in evidence, and includ- 
ing the probable duration of life. In such a case the plaintiff should give 
evidence of such facts as would furnish the basis for a verdict; such as the circum- + 
stances of the deceased, his occupation, age, health, habits of industry, hs sobriety 
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DAMAGES — continued. 
and economy, his skill and capacity for business, his annual earnings, and the 
probable duration of his life. Jn the absence of such evidence, there is no stand- 
ard by which to test the correctness of a verdict in such a case. Id. 

26. Though, under the statute, actual damages may be recovered for death 
caused by the unfitness, gross negligence or carelessness of the servants or agents 
of a railway company, as well as for the negligence or carelessness of the proprie- 
tor, owner, charterer or hirer, yet exemplary damages will be allowed only for the 
willful act, omission or gross negligence of the ‘‘ defendant ”’ to the suit, for the 
willful act, omission or gross negligence of one representing the corporation in its 
corporate capacity, not a mere ordinary agent or servant. Id. 

27. An express willful intent to do an injury resulting in damage cannot be im- 
puted to the principal when the injury was inflicted by an employee, and when 
the wrongful act has neither been authorized nor ratified. Id. 

28. Under the statutes (R. 8., arts. 2899, 2900), an action for actual damages 
lies in favor of the parent, etc., for damages against a corporation for negligently 
causing death, whether an action ever accrued in favor of the deceased or not. 
Such action lies in case of the instantaneous death. J. & G. N. R’y Co. v. Kin- 
dred, 491. 

29. In an action for damages by the surviving parent (mother) for the death of 
her adult son, her pecuniary condition may properly be alleged to show the rea- 
sonable expectation of pecuniary assistance from the deceased, but not for the pur- 
pose of increasing the amount of damages. Id. 

30. The jury are not limited in damages to the present value of an annuity for 
the probable duration of life of the plaintiff, for the amoant shown to have been 
actually furnished the plaintiff per annum during her life by the deceased son. Id. 

31. A party contracted to deliver cattle at a price and time stipulated, and 
received $7,000 as an advance payment on the contract. To secure that $7,000 he 
executed his note, and deposited it in bank with collaterals to secure its repayment 
in case of default in delivery of the cattle. He at the same time executed and 
deposited in bank his negotiable note for $1,600, due and payable on the day of 
default, which by contract between the parties was agreed on as “stipulated 
damages ™ if default should be made in delivery of the cattle. Default was made 
in the delivery of the cattle, and in a suit to recover the advance of $7,000, and 
for damages, held — 

(1) The plaintiff was entitled to a judgment for the amounts specified in the 
two notes, with interest thereon from the day when default was made in delivery. 

(2) The sum of $1,600 was the amount of liquidated damages agreed on by the 
parties, and not a penalty. Yetter v. Hudson, 604. 

32. See statement of case and opinion for a full statement of facts, 
under which an amount agreed on as damages was held to be fixed and stipulated 
damages, and not a penalty. Id. 

33. Whether a sum agreed to be paid as damages for the violation of an 
agreement shall be considered as liquidated damages, or only a penalty, must de- 
pend on the meaning and intent of the parties as gathered from a full view of the 
provisions of the contract, the terms used to express that intent, and the peculiar 
circumstances of the subject matter of agreement. Id. 

34. In all such cases the contract must govern; and whether it was folly or 
wisdom for the contracting parties thus to bind themselves is of no consequence, 
if the intention be clear. Id. 

DEBTOR AND CREDITOR. See Bankrupt, 4. Fravup, 2. Guaranty, 1. 

1. A creditor who fails to use ordinary diligence in the collection of claims on 
solvent parties, sufficient in amount to satisfy his demand, transferred and deliv- 
ered to him as collaterals, and their payment guarantied by the debtor, and who 
by his fault causes these claims to become worthless, is responsible to the debtor 
for their loss. Douglass v. Mundine, 544. 
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DECLARATIONS. See Damages, 14. Evipence, 11. 

1. Though the testimony of a single witness to the declarations of a deceased 
person alleged to be a trustee, holding the legal title for another, is not sufficient 
to establish title to land in an alleged cestui que trust, in opposition to a deed 
which upon its face purports to convey the legal title to such alleged trustee, yet 
if the issue is raised that the deed was without consideration, and the vendee in- 
solvent at the time of the purchase, and the evidence tends to establish these 
facts, the failure to produce evidence to the contrary, which, if true, was access- 
ible, may authorize a verdict establishing the trust on such declarations. Grace v. 
Hanks, 14. 

DECREE. See Guarpian AND Warp, 4. Recrrats, 1. 


DEED. See CertiricaTes OF ACKNOWLEDGMENT. County Court, 2. CoLont- 
ZATION LAws. EAsEMENT, 1, 2,3. Morreace, 1. Powers, 2. TRESPAss TO 
Try Tire, 9. 

1. See opinion for certificate of acknowledgment to a deed, which, though not 
in the form prescribed by statute, was held a substantial compliance with the law. 
Watkins vy. Hall, 1. 

2. Under the act of April 30, 1846 (Pasch. Dig., art. 1003), regulating the 
method of conveying the separate property of the wife and homestead, if the 
certificate of the officer recites that the wife signed the deed as her voluntary act 
and deed, ete., the omission to certify that she acknowleflged that she had also 
**sealed and delivered *’ the deed as prescribed by the form given in the statute, 
is not material. Mullins v. Weaver, 5. 

3. A deed from the husband conveyed property which the wife had attempted 
at a former time to convey without being joined by him. The attempted convey- 
ance from the wife recited a consideration of $1,500 received by her, and this 
deed was referred to in the subsequent conveyance made by the husband, though 
his deed recited only a nominal consideration. In a proceeding by a creditor, at- 
tacking the deed from the husband, held, 

(1) That the deed from the husband was prima facie for a consideration 
“deemed valuable in law.’’ Deutsch v. Allen, 89. 

4. The warranty in a deed can neither be enlarged or restricted by oral testi- 
mony of simultaneous or prior agreements. Bigham v. Bigham, 222. 

5. A misrepresentation which wouid avoid a warranty must be of an existing 
fact, and cannot consist of a promise to do or not to do something in the future. Jd. 

6. A conveyance by a minor made without consideration may be avoided by the 
sole heir of the minor, the latter having died before becoming of age. Veal v. 
Fortson, 482. 

7. It is good ground to cancel a conveyance by a minor, that it was not to take 
effect until the minor’s death, or that it was procured by the undue influence of 
her guardian. Jd. 

8. In the absence of fraud or duress, the wife cannot be heard to say that she 
did not understand the officer’s explanation of the effect of her deed. Waltee v. 
Weaver, 569. 

DEED OF TRUST. See Homesreap, 19. 

DELIVERY. 

1. A warehouseinan’s receipt, negotiable in form, was transferred by the holder 
as security for a debt to one who at once exhibited the same to the warehouseman 
having charge of the goods pledged as security, and he ut once, at the request of 
the creditor, and at his expense, and in his name, effected an insurance on the 
goods, which were thereafter held for the creditor. Held, 

(1) That this constituted such an immediate delivery and continuous possession of 
the property piedged as is contemplated by the statute (Acts of 1879, p. 154). 

(2) The statute does not require an actual delivery, and whatever act is in iaw 
an immediate delivery meets its requirements. 
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DELIVERY — continued. 
(3) What constitutes a delivery of chattels must depend on the nature and situ- 
ation of the property. 
(4) The property was, under the facts in this case and the statutes (arts. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himself, of the statutory remedy provided for the trial of+the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 
Osborn v. Koenigheim, 91. 


DEMURRER TO EVIDENCE. See Fact Cases, 4. Practice 1x StprREME 
Court, 11. 
DEPOSITIONS. See Ipem Sonans, 1. 

1. An objection to the reading of depositions unless the party offering them 
should first show that the adversary had been served with notice of the filing of 
interrogatories on which they were taken, is an objection pertaining to the manner 
and form of taking them. Such an objection, after the depositions have been 
filed one entire day before the day on which the trial commences, must be made in 
writing and notice thereof given to the opposing counsel before the trial. R. &., 
art. 2255. Grigsby v. May, 255. 

2. See statement and opinion for case in which it was held error not to have 
continued the cause on account of surprise after sustaining. an objection to the 
reading of depositions. Jd. 

3. So much of the deposition of a witness as is not pertinent to the interroga- 
tories propounded, should, when properly objected to, be stricken out. Lee & Co, 
v. Stowe et al., 444. . 

4. Formerly such an objection might be made at the trial; but now, under the 
Revised Statutes, it seems that it goes to the form and manner of taking, and that 
notice thereof should be given in writing before the trial commences. Id. 

5. It is questionable whether the objection to an interrogatory as leading, is not 
aiso one going to the form and manner of taking, and which should be made like 
other objections of that class. The bearing of Purnell v. Gandy, 46 Tex., 198, on 
this question, considered. (See opinion for the individual views of Associate Jus- 
tice Stayton on this question.) Jd. 

6. The refusal of a witness to answer relevant and proper interrogatories is 
good ground for excluding his deposition, if notice of the intention to move to ex- 
clude be given before the commencement of the trial, as required by the stat- 
ute. Jd. 

7. In an action for damages by the surviving parent (mother) for the death of 
her adult son, her pecuniary condition may properly be alleged to show the reason- 
able expectation of pecuniary assistance from the deceased, but not for the purpose 
of increasing the amount of damages. JI. & G. N. R’y Co. v. Kindred, 491. 


DESCENT AND DISTRIBUTION. See Homesrsgap, 8, 9 
DILIGENCE. See Desror anp CrReEprIToR, 1. 


DISQUALIFICATION OF JUDGE. See Facr Cases, 1. 

1. Much should be left to the discretion of the judge in determining his own 
disqualification to try a cause; and his decision on that question will only be re- 
versed for manifest error. See statement and opinion for facts on which the 
supreme court declined to revise his action. Childress v. Grim, 56. 

DISTRICT ATTORNEY. 

1. Although the attorney general is classed by the constitution as belonging to 

the executive department, and district and county attorneys are classed as belong- 
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DISTRICT ATTORNEY — continued. 
ing to the judicial department, the legislature, under the clause declaring that the 
attorney general “shall perform such other duties as may be required by law,” 
had the power to make that officer the adviser of district and county attorneys, 
and the representative of the state in suits for the recovery of money due the state 
in counties in which there are no district or ccunty attorneys. State v. Moore, 307. 

2. The legislature, however, cannot empower the attorney general to take con- 
trol of cases in which the constitution makes the county or district attorneys the 
representative of the state; nor can it empower him to deprive those officers of 
the fees which are by law allowed in such cases. Jd. 

3. The constitution gives to district and county attorneys the power to represent 
the state in all cases, civil and criminal, in the district and inferior courts of their 
respective counties, except in those cases where it confers that power on the attor- 
ney general. Id. 

4. The legislature, unless expressly authorized to do so, cannot withdraw power 
from the bands in which the constitution has placed it. Such power cannot be 
implied. Jd. 

5. Although art. 257, R. 8., recognizes the fact that county attorneys are en- 
titled to commissions upon money collected, which must be paid into the state 
treasury, neither that article, nor any other Jaw in force, fixes the rate of such 
commissions. Id. 

6. Art. 1112, Code Crim. Proc., must be construed as having no reference tosuch 
collections. Id. 

7. The rate of commissions not being fixed by law, the courts have no authority 
to fix it. Id. 


DISTRICT CLERK. See Costs, 1. 
DISTRICT COURT. See Practice 1x Disrrior Court, 9. 


DISTRICT JUDGE. See DisquaLiFicaTION OF JUDGE. 
1. That a special district judge appointed to try a cause is a member of the 
legislature is no objection to his competency as judge. Roundtree y. Gilroy, 176. 
2. The objection to such special judge, made after his qualification as such, does 
not raise the question whether the office of special judge is one of emolument, or 
whether the two offices are incompatible. Jd. 


DUE DILIGENCE. See ImprRovEMENTs 1N Goop Farru, 1. 
1. The test of diligence adopted by the supreme court required of railroad com- 
panies in furnishing and maintaining proper cars, machinery, etc., is that of ordi- 
_nary care. Mo. P. R’y Co. v. Lyde, 505. 
. 2. It was error to charge that the railroad company is bound to protect its 
servants from injury by reason of latent or unseen defects, so far as human care 
and foresight can accomplish the result. Id. 


DUE PROCESS OF LAW. 

1. The term ‘‘ due process of law,”’ as used in the fourteenth amendment to the 
federal constitution, includes, amongst other things, not only the right of a party 
to be properly brought into court, but also the right when there to avail himself 
of the constitutional protection thrown around life, liberty and property; the right 
to be heard before being condemned, and which proceeds upon inquiry, and to 

_have judgment rendered only upon trial. Grigsby v. Peak, 142. 


EASEMENT. 

1. A perpetual easement in land, or a qualified determinable fee, liable to be 
divested only if the estate should be used for other purposes than those contem- 
plated by the conveyance, can only be created by deed or grant. JT. & P. R'y 
Co. v. Durrett, 48. 
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EASEMENT — continued. 

2. 'The conveyance of a perpetual easement in land. the separate property of 
the wife, cannot be made by the husband alone, under his general p»wer to man- 
age the wife’s estate. It can only be made in the manner pointed out by the 
statute for conveying the wife’s separate estate. Jd. 

+. When upon the face of a deed by the husband, in which the wife does not 
join, purporting to convey a perpetual easement in land which is her separate 
property, it appears that the deed was made without consideration, the party 
claiming the easement cannot, as against the wife, defend as an innocent pur- 
chaser without notice — there being no evidence that the conveyance from the 
husband induced the expenditure of money in furtherance of the easement. Id. 





ELECTION. See Crrres anp Towns, 2. ContestTeED ELECTION. 
EMINENT DOMAIN. See Constirutronat Law, 10. 


EQUITY. See Homesreap, 17. Improvements In Goon Fairs, 3. PARTNER- 
SHIP, 2. 

1. D., under a power of attorney from Mrs. Abbey, administratrix of her hus- 
band’s estate and survivor of the community, conveyed a tract of one thousand 
three hundred and sixty-eight acres of land to A., the attorney of H., the consid- 
eration being the satisfaction of a judgment for a community debt in favor of 
H. against Mrs. Abbey, and an agreement signed by A. to reconvey three hun- 
dred and sixty-eight acres, an average of the one thousand three hundred and 
sixty-eight, to Mrs. Abbey and D. A. conveyed a specific one thousand acres of 
the tract to H., and afterwards disposed of the remaining three hundred and 
sixty-eight acres to innocent purchasers. Mrs. Abbey, joined by the children of 
her deceased husband, sued for the entire one thousand three hundred and sixty- 
eight acres, and in the alternative for specific performance as to the three hun- 
dred and sixty-eight acres. Held — 

(1) That a deeree which in legal effect cancelled the conveyance, giving the 
plaintiffs the one thousand acres of land, and yet left H.'s judgment satisfied, and 
his rights, or (he being dead) the rights of his executrix and devisees, unprotected, 
was inequitable and erroncous. 

(2) That the proper decree was to give Mrs. Abbey, who had acquired D.’s inter- 
est, three hundred gnd sixty-eight acres out of the one thousand conveyed to H., 
the three hundred and sixty-eight to be taken according to quantity and quality of 
the whole one thousand three hundred and sixty-eight. Hardin vy. Abbey, 532. 

ERASURE. See Promissory Nore, 4. 

1. When one who indorses a note before its delivery, but who is not a party 
thereto on the face of the note, subsequently pays it, and sues the maker, the 
erasure of his indorsement by a pen-mark drawn through his signature is not a 
material alteration as between the parties to the suit, and does not affect the 
liability of the maker. Tutt v. Thornton, 35. 

ESTATES OF DECEDENTS. See Aprerat, 3, 4. Community Property, I, 4, 5. 
EXECUTORS AND ADMINISTRATORS. INDEPENDENT ADMINISTRATION. Par- 
TITION. 

1. Under the statutes in force in 1860, the validity of a sale of real estate made 
by a guardian under an order of the probate court was not affected by a failure to 
accurately describe the land in the order; the statute requiring such description 
was directory. Robertson v. Johnson, 62. 

’ 2. An order of the probate court empowering a guardian to sell ‘‘ three hun- 
dred and twenty acres of land known as the headright of William H. Merrill,” 
etc., was sufficient. Jd. 

3. A purchaser of real estate at a guardian's sale, made on the order of the 
probate court, cannot be affected by his inability to show that the order was made 
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ESTATES OF DECEDENTS — continued. 
on the written petition of the guardian asking for it. He is not bound to leok 
beyond the judgment of the court having jurisdiction. Id. 

4. Art. 1327, Pasch. Dig., can only be construed to make a conveyance of the 
ward's land sold under order of the probate court prima facie evidence that all 
the requisites to a valid sale have been complied with, when in fact a Cecree con- 
tirming the sale has been made by the court. In the absence of such confirma- 
tion, the recitals in the deed cannot be considered as prima facie evidence that 
such decree had been made. Jd. 

5. A formal order of court expressly confirming a guardian's sale of land is not 
indispensable to the validity of the sale; the same may be shown by acts done by 
the court showing that it recognized and acquiesced in itas a completed sale. Id. 

6. Roberts v. Schultz, 45 Tex., 184, approved. Id. 

7. After a promissory note, apparently the property of the holder, and authen- 
ticated by him as a claim against the estate of one of the makers, had been pre- 
sented and rejected as such claim, his subsequent erasure of indorsements which 
were secondary or collateral to the liability of the makers, did not prejudice his 
right to recover of the estate. The cause of action continued the same. Morris 
v. Cude, 337. 

8. Where a joint obligation was executed in 1866, the estate of a deceased 
obligor continued to be charged by virtue of said obligation, in the same manner 
as it would have been had the obligation been joint and several, and this was so 
although the deceased was only a surety. Hart. Dig., art. 635; O. & W. Dig., 
art. 1594. Mays v. Cockrum, 352. 

9. An action is not maintainable to establish the balance of an account against 
an estate, after it has been presented duly authenticated to the administrator, and 
has been by him in part allowed and in part rejected, and the holder has then 
proceeded to procure its approval by the probate judge. That approval has upon 
the entire claim the force and effect of a judgment. Gibson v. Hale, 405. 

10. A party suing an executrix should not be permitted to testify that he en- 
trusted money to the deceased to be loaned, for this would be evidence as toa 
transaction with deceased, within the meaning of the statute. Alfgelt v. Brister, 
432. 

11. See statement of case for facts under which the heirs alone cou!d not prose- 
cute a suit to recover real or personal property, which would be assets in the hands 
of an administrator for the payment of debts. Putnam v. Young, 461. 

ESTOPPEL. See Evipence, 11. Homesreap, 14. 

1. The principle of estoppel is not ordinarily applicable to the state. Saunders 
v. Hart, 8. 

2. Where an agent not authorized to determine boundary lines, but only to 
subdivide the land, fixes upon wrong boundary lines, the state is not bound 
thereby, either on the ground of estoppel or acquiescence. Jd. 

3. The acceptance of an amount less than the salary under an appropriation of 
such less sum, does not estop the officer from claiming the full amount of the sal- 
ary, in a suit allowed by legislative act, to ascertain what, if any, may be owing 
such officer. State v. Steele, 200. 

4, One who had received through a decree of the probate court partition of the 
community interest of his father in a league of land, sold a portion of the tract 
allotted to him, and afterwards sold the remainder thereof, reciting in his deed 
that it was the remainder of lot 3, partitioned to him in the division of the league. 
In that partition the existence of the community interest of the mother was not 
recognized, though the entire league was partitioned. In a contest between this 
heir claiming an interest inherited from the mother, and a third party who had 
purchased and who was not in privity with him, an estoppel in pais was pleaded 
against the heir. Held, 
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ESTOPPEL — continued. 

(1) It not being shown that the recitals in the deed of the heir influenced the 
purchase, the true state of the title being equally known to both parties, and no 
fraudulent concealment or representation being shown as an inducement to make 
the purchase, there was no estoppel in pais. Grigsby v. Caruth, 269. 

EVIDENCE. See Community Prorerty, 5. Deposrtions. Estates oF DEcE- 
DENTS, 10. Experts, 1. Homesteap, 14. New Trrat, 1, 2, 3. Paro 
AGREEMENT, 2, 3. Paront Evipence. Propate Matters, 1. SrQuESsTRA- 
tron, 1, 2, 4,6. Survey, 3. 

1. Though the testimony of a single witness to the declarations of a deceased 
person alleged to be a trustee, holding the legal title for another, is not sufficient 
to establish title to land in an alleged cestui que trust, in opposition to a deed 
which upon its face purports to convey the legal title to such alleged trustee, yet if 
the issue is raised that the deed was without consideration, and the vendee insolv- 
ent at the time of the purchase, and the evidence tends to establish these facts, 
the failure to produce evidence to the contrary, which, if true, was accessible, may 
authorize a verdict establishing the trust on such declarations. Grace v. Hanks, 14. 

2. Lynn v. Le Gierse, 48 Tex., 138, approved. Id. 

3. There was a written agreement between two parties that one would buy a 
specified number of beeves from the other, for an amount to be paid for each beef 
del.vered. The number was delivered, with the exception of a few retained at the 
request of the purchaser. The latter sued for damages for breach of contract, set- 
ting up a contemporaneous parol agreement, that the price paid for the cattle was 
so much for them, and so much in consideration that the vendor would use his in- 
fluence to procure business for the vendee, and send him cattle in the future. The 
terms of the written contract were plain and unambiguous, and there was no 
allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written in- 
strument, and should have been excluded by the court. 

(2) Evidence showing damage sustained by plaintiff, because of his failure to 
make a profit on the cattle, etc., was clearly inadmissible as irrelevant. Belcher 
v. Mulhall et al., 17. ; 

4. See opinion for oral testimony which, had it been admitted, would have 
formed a contract different from that set up in the petition, and entitled defendant 
to a new trial, on the ground of variance. Id. 

5. When, in an action for damages, the general statement of the matters from 
which the alleged injury results is sufficiently specific, all things which are the 
natural result of the act made the basis for damages, can properly be proved. 
T. & P. Ry Co. v. Durrett, 48. 

6. A bill of exceptions, in an action to recover actual damages for personal in- 
juries, was taken to the action of the court in admitting, over objections, evidence 
‘of the worldly condition of plaintiff, and how many children he had, and 
whether they were dependent on him for a support.” The statement of facts 
showed no direct evidence of plaintitf’s pecuniary condition, but did show the 
number of plaintiff's children, and that in answer to a question as to who supported 
them, he answered, ‘I have to support them."’ Held, 

(1) The bill of exceptions was substantially supported by the statement of 
facts. 

(2) The suit being for actual damage, the answer to the question was calculated 
to excite the sympathy of the jury, and its admission was error. Dreiss v. Fried- 
rich, 70. 

7. A certified copy from the general land office of a deed properly filed in that 
department, and which under the statute had the force and effect of an original 
in that office, is admissible in evidence, after evidence of the loss of the original. 
Hines v. Thorn, 98. 

Vou. LVII — 45 
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EVIDENCE — continued. 

8. A defendant in trespass to try title claimed, under a sheriff's sale, land de- 
scribed in the petition as lying and situated in the county of Dallas, state of Texas, 
known and designated as the northeast quarter of section 17, in township No. 3, 
south of the first base line, and range 1, east of the first meridian, located by 
virtue of Peters’ colony certificate No. 275. He offered in evidence, in addition to 
the judgment and original execution, a writ of venditioni exponas and sheriff's 
return, to show levy and sale, in both of which the land was described as in the 
petition, except that ‘‘section seven’ appeared instead of ‘‘ section seventeen." 
The evidence was excluded. Held, 

(1) It was error to treat the question thus presented as one of variance. 

(2) It was a question of fact for the jury, considering the whole description, 
whether the return and renditioni exponas described the land sued for, and the 
evidence should have been admitted. Freeman v. Brundage, 253. 

9. An administrator is not a competent witness to establish the contract on 
which he sues by testifying to conversations between the deceased and the defend- 
ants. Stringfellow v. Montgomery ry, 349. 

10. When the suit is against the defendants as joint contractors, evidence of 
admissions by one of the two that he had, as agent for the other, made the contract 
sued on, is mere hearsay, and no evidence to charge either of the defendants. 
There being no evidence of the contract sued on, the exclusion of evidence on 
other points will not be revised. Jd. 

11. One who has conveyed lots described in the deeds by reference to a map and 
a named street, should not be allowed to prove his declarations at the time of the 
sale, or at other times, inconsistent with the map and deeds. Corsicana v. White, 
O82. 

12. In an attachment suit on a note given for a balance due on a settlement of 
a former attachment, the issue being on a plea in reconvention for damages fo- 
the wrongful and malicious suing out of the last attachment, it was not error 
to admit evidence showing the circumstances connected with the first attachment 
and its settlement. Willis & Bro. v. McNeill, 465. 

13. See case where admission of hearsay testimony was held immaterial; the 
same testimony having been given without objection in answer to other questions. 
I. d G. N. Ry Co. v. Kindred, 491. 

14. A notarial act dated in October, 1835, was offered in evidence in 1881, 
which on its face purported to be the deed for a league of land of one Frost Thorn, 
as substitute attorney for Franklin and E. M. Fuller, who, it recited, were the 
attorneys of Russell Williamson, the original grantee. No power from Williamson 
to the Fullers, or from them to Thorn, was produced, but the deed recited that 
Frost Thorn appeared and that he was known to the judge of the first instance 
before whom the instrument was executed. It described him as ‘‘ substitute at- 
torney of citizen Russell Williamson, . .. . as appears froma judicial power 
executed this day by citizens Franklin and E. M. Fuller, attorneys of said Russell 
Williamson, which power exists in this my court."’ The original survey and grant 
both bore date the day before the date of the deed offered in evidence, and the 
vendee therein made and reported the original survey. In a suit between a 
defendant who had been in possession since 1860 holding under that deed, and one 
claiming under a deed direct from Russell Williamson, dated in August, 1838, 
and recorded in 1841, but which was attacked (with conflicting evidence) as a 
forged instrument, held — 

(1) The recitations of the deed as to the original power, and of authority under it to 
substitute, and thata substitute attorney was made, were, in connection with the 
facts as recited above, sufficient to sustain a verdict finding authority in Thorn to 
make the deed. Storey v. Flanagan, 649. 

15. A certified copy of the notarial act of a judge of the first instance, made 
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EVIDENCE — continued. 
‘n December, 1835, which was certified to by the county clerk as being a copy 
of the original which was on file in his office, and which was an archive thereof, 
is admissible in evidence without proof of the execution of the original. Jd. 

16. Under art. 2257, R. S., a party to a suit may, by filing three days before the 
trial the affidavit of one who is a stranger to the record, that he believes an in- 
strument which has been, or which may be recorded, to be a forgery, compel proof 
of its execution. Jd. 


EXECUTION. See Community Property, 3. 


EXECUTORS AND ADMINISTRATORS. See Estates or DEcEDENTS. PROBATE 
MATTERS. 

1. By the terms of a will devising property to an only child, who died before 
she arrived at the age of twenty-one years, leaving issue, it was provided that the 
executor named therein should have the possession, management and control of 
the property until the devisee arrived at the age of twenty-one years. The ex- 
ecutor, after the death of the heir, claimed to be entitled to control the estate until 
the time when the heir would have been*twenty-one years old had she lived. 
Held, 

(1) It was the intention of the testater to give the executor the control of the 
heir’s property during minority, and not longer. 

(2) The minority of the heir ceased upon her marriage, and with it ceased the 
authority of the executor. 

(3) The executor, after his adverse claim, was not, under the circumstances of 
this case, a proper executer. Newman v. Dotson, 117. 

2. Under the statutes in force in 1871, executors authorized by the will to sell, 
had power to sell lands without any previous order of court, it not appearing 
that the estate owed any debts; and such sale would not be void, though not made 
in strict conformity with the mode prescribed for administration sales, when made 
under order of court. Wright v. Heffner’s Executors, 518. 

3. Even if no title passed by the sale, the purchaser, who would make that 
defense to an action for the purchase money, should aver a restoration of the 
property, or offer to restore it, and to account for rents. Id. 

4. Sce the opinion in this case for circumstances under which the defense that 
no title passed at an executor’s sale made for a fair price, for the purpose of parti- 
tion, aud acquiesced in by the heirs, could not avail the purchaser, after the lapse 
of ten years. Id. 

- 5, The failure to take a mortgage from the purchaser at asale by an executor or 
administrator does not waive the vendor's lien for the purchase money. The case 
of Autrey r. Whitmore, 31 Tex., 627, overruled on that point. Jd. 

6. A credit on the purchase money note growing out of a transaction with 
the mother of a minor legatee, in which the note of the purchaser was substituted 
for the legacy due the minor, was rightly disallowed. The right of the minor to 
demand the legacy from the executors was not affected by such a transaction. Zd. 

7. Autrey r. Whitmore, 31 Tex., 627, discussed, 


EXECUTORY CONTRACT. See Conrract, 8, 9. 


EXEMPLARY DAMAGES. See Damages, 3, 4, 11. Liqurpatep DAMAGEs. 
Rieut oF Acrion, 2. 

1. Malice is not an inference of law from the want. of probable cause, but is a 
mere inference of fact, which the jury may or may not draw, according to the 
facts and circumstances of the case. Willis & Bro. v. McNeill, 465. 

2. To make the principal liable for exemplary damages because of the malice 
of his agent, the evidence must show that he had knowledge of and partici- 
pated in the malice, or afterwards ratified, adopted or approved the malicious 
acts. Id, 
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EXEMPLARY DAMAGES — continued. 

3. In this case the jury found $1,084.50 actual damages, and $12,000 exemplary 
damages. Held, that the exemplary damages were excessive. /d. 

4. See the opinion in this case for suggestions objecting to the form of a charge, 
which, in a suit for damages, tells the jury that, if they find damages, they are 
authorized to find an amount not to exceed so many dollars, naming the amount 
claimed in the petition. Jd. 

5. See also the opinion for suggestions as to the propriety of a legislative limit 
to the amount of exemplary damages recoverable. Id. 


EXEMPTION FROM FORCED SALE. See Homesreap. 


EXPERTS. 

1. In an issue involving the question of negligence of a railway company in the 
management of a switch from which it is claimed that damage results, it is com- 
petent for the defendant to introduce evidence of the mode adopted generally by 
prudent railroad men in switching their cars under like circumstances. H. & T. 
C. R’y Co. v. Cowser et al., 293. ° 


EXPRESS LIEN. 

1. If the written contract recites that the mechanic's lien is reserved on a build- 
ing, it seems that it would show an express lien by contract, independent of the 
mechanic's lien which the law creates, when its terms are complied with. Mar- 
tin v. Roberts, 564. 


FACT CASES. See Damaces, 7, 17, 31. INsunctrion, 8. Manpractice, 2. Nrc- 
LIGENCE, 8. New Tran, 6. Parties, 2. PurcHASER IN Goop Farru, 2,3. 
Rattway Company, 8. Sequestration, 3. Taxation, 12. TELEGRAPH 
COMPANIES, 3. 

1. Much should be left to the discretion of tie judge in determining his own 
disqualification to try a cause; and his decision on that question will only be re- 
versed for manifest error. See statement and opinion for facts on which the su- 
preme court declined to revise his action. Childress v. Grim, 56. 

2. See opinion for facts tending to prove title, held admissible in evidence. 
Hines v. Thorn, 98. 

3. See opinion and statement of case for facts justifying an application of the 
doctrine of stale demand to the claim of a party who asserted a right to land after 
the lapse of more than forty years after the inception of the claim of the adver- 
sary, and which was of record. Id. 

4. See this case for facts held sufficient to sustain a demurrer to the evidence. 
Tierney v. Frazier, 437 


FEES OF OFFICE. See Costs, 1 . 
1. No public officer can collect fees, or impede in its course to the treasury any 
money, without a law authorizing him to do so, and clearly fixing the amount. 
State v. Moore, 307. 


FORCED SALE. See Homesteap, 3, 20, 21. 

1. When a homestead has been once acquired, the subsequent death, marriage or 
removal of all the individuals who composed the family, except the surviving hus- 
band, does not subject the homestead to forced sale under a judgment against 
him, he still occupying it as a home. Blum v. Gaines, 119. 


FORCIBLE ENTRY AND DETAINER. See Action, 2: Trespass To Try 
TITLE, 5. 


FORECLOSURE. See Morteage, 1. 
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FORFEITURE. See Community Property, 7. 

1, The act of March 10, 1875, substituting for the causes and extent of forfeiture 
the failure to build the railway at the yearly rate of forty miles (or eighty miles 
in two years), and on failure, a forfeiture of the land grants upon that portion 
of the road not so constructed, is a repeal of so much of the original act (August 
5, 1870) incorporating said railroad company to the extent substituted thereby; 
and upon the failure to build said road at the rate of eighty miles every two years, 
the defendant company forfeited the right to the land grant as to that part of the 
road not so built. Such forfeiture is the extent of the penalty for such failure. 
State v. I. & G. N. R’y Co., 584. 

2. After a forfeiture incurred by a failure to construct eighty miles in two years, 
a rapid construction so as to complete the entire road in the time contemplated 
in the relief act will not restore the right to the land grant so forfeited. Id. 

5. A grant of lands upon a completed section of ten miles is not affected by 
a subsequent failure to construct at the rate required by the relief law. Jd. 


FRANCHISE. See Forrerrurs, 1. 


FRAUD. See Homesreap, 21. Preapine, 12. TeLtecrarpu Compantes, 2. 

1. An answer attacking a writing because given merely “as evidence of a settle- 
ment and not as evidence of indebtedness,"’ it not appearing that the maker was 
ignorant of the terms of the writing, or that any fraud was used or mistake in 
obtaining it, was properly held insufficient. Roundtree v. Gilroy, 176. 

2. A creditor holding a debt discharged by the bankruptcy of the debtor, but 
upon which the debtor afterwards suffers judgment in a state court, cannot attack 
for fraud a conveyance made by the procurement of the debtor prior to the date 
of the judgment. Hodges v. Taylor, 196. 

3. Fraud perpetrated in procuring a judgment does not render it yoid; it but 
constitutes the legal ground on which such judgment may be avoided, if relief be 
sought in the proper manner and within the proper time. Fleming v. Seeligson 
et al., 524. 


FRAUDULENT CONVEYANCE. See Fravp, 2. 
FREEDOM. See Rieut or Action, 1, 2. 


GARNISHMENT. 

1. Where property attached has been sold as perishable, and afterwards the 
writ of attachment is quashed, and the clerk ordered to pay over the proceeds 
to the defendant in attachment, those proceeds in the hands of the clerk are not 
subject to garnishment. See the opinion in this case for the views of Associate 
Justice Bonner on this question. Pace v. Smith, 555. 


GRANT. See Bounpary. Forrerrurse, 1-3. Leerstatrve Grant, 1. Survey. 
1. Land granted by the republic to one because of his being a married man, 
was the community property of his wife and of himself, though the grant bore 
date after her death; one-half interest therein descended to her heirs, subject to 

the payment of community debts. Caruth v. Grigsby, 259. 

2. Section 6, art. X, of the constitution of 1870 prohibited not only the direct 
grant of land, but also every step which could ultimate in a grant, to other than 
an actual settler. Bacon v. Russell, 409. 

GROSS NEGLIGENCE. See Matrractics, 1 
GUARANTY. 

1. A verbal guaranty made at the request of a firm to certain of its creditors to pay 
certain subsisting demands against the partnership, followed by payment, though 
made after and with notice of the dissolution of the partnership, constitutes a 
good cause of action against the firm. Lee d& Co. v. Stowe & Wilmerding, 444. 

2. Although the verbal guaranty was not legally binding by reason of the stat- 
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GUARANTY — continued. 
ute of frauds, it constituted an obligation morally binding, and supported as be 
tween plaintiffs and defendants by a valuable consideration, and the defendant’ 
had no right to ask the guarantors to violate the obligation by refraining frow 
payment, or interposing the defense of the statute of frauds. Jd. 


GUARDIAN AD LITEM. See Guarpran AND Warp, 7. SpecraL GUARDIAN. 


GUARDIAN AND WARD. 

1. Under the statutes in force in 1860, the validity of a sale of real estate made 
by a guardian under an order of the probate court was not affected by a failure to 
accurately describe the land in the order; the statute requiring such description 
was directory. Robertson v. Johnson, 62. 

2. An order of the probate court empowering a guardian to sell ‘* three hundred 
and twenty acres of land known as the headright of William H. Merrill,”’ etc., 
was sufficient. Id. 

3. A purchaser of real estate at a guardian's sale, made on the order of the 
probate court, cannot be affected by his inability to show that the order was made 
on the written petition of the guardian asking for it. He is not bound to look be- 
yond the judgment of the court having jurisdiction. Jd. 

4. Art. 1327, Pasch. Dig., can only be construed to make a conveyance of the 
ward’s land sold under order of the probate court prima facie evidence that all 
the requisites to a valid sale have been complied with, when in fact a decree confirm- 
ing the sale has been made by the court. In the absence of such confirmation, the 
recitals in the deed cannot be considered as pryna facie evidence that such decree 
had been made. Id. 

5. A formal order of court expressly confirming a guardian's sale of land is not 
indispensable to the validity of the sale; the same may be shown by acts done by 
the court showing that it recognized and acquiesced in it as a completed sale. Id. 

6. Roberts v. Schultz, 45 Tex., 184, approved. Id. 

7. The statute required, in a suit by or against a minor, the appointment of a 
special guardian (Pasch. Dig., arts. 6969-6973; Acts of 15th Leg., 187, sees. 
134-138). Though the statute should have been strictiy observed, yet, when a 
judgment was rendered in the district court in favor of a minor represented by 
next friend, no special guardian having been appointed, the next friend being rec- 
ognized by the court below throughout the cause as the proper representative of 
the minor’s interest, without objection from the adversary, the failure to appoint a 
special guardian will be regarded as an irregularity only, and not such as to re- 
quire a reversal of judgment when urged for the first time after appeal. No 
payment should, however, be allowed on a judgment on such a proceeding other 
than a payment into court, until a guardian of the estate is qualified to receive it. 
Brooke v. Clark, 105. 

&. The death of the ward does not deprive the county court of jurisdiction to 
settle the guardian’s accounts. Veal v. Fortson, 482. 


HEARSAY. See Apmissrons, 1. Evipence, 10. 


HEIRS. See Bankrupt, 3. Estates oF DeceprentTs, 11. Estopprret, 4. Extc- 
uToRS AND ApmMrnistTRATORS, 6. Homesteap, 8, 9. JupGMENT, 6. Mui. 
Partition, 1. Practice 1n Districr Court, 28. 


HOMESTEAD. See Sequestration, 4. 

1. The fact that several tracts of land are distant from each other several miles 
will not divest either of them of the homestead protection, if they be each used 
for homestead purposes; but when the rural homestead has been fixed on one of 
them, there must be such use of the subsequently acquired parcel, to invest it 
with the homestead character, as would be required to make an original designa- 
tion of a homestead. Brooks vy. Chatham, 31. 
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HOMESTEAD — continued. 


2. Mere intention to use is not sufficient; if the tract be separated from that on 
which the home place is located, some act must be done evincing an intention to 
use it in some way in connection with the home place, for the comfort, conven- 
ience or support of the family, or as a place of business for the head of the family. 
Mere ownership, coupled with an intention at some time to use the detached tract 
in connection with the home place for homestead purposes, is not sufficient. Jd. 

3. The designation of land for homestead purposes, after the levy of an attach- 
ment, cannot protect it from sale under a lien thus acquired. Jd. 

4. When a homestead has been once acquired, the subsequent death, marriage 
or removal of all the individuals who composed the family, except the surviving 
husband, does not subject the homestead to forced sale under a judgment against 
him, he still occupying it asa home. Blum v. Gaines, 119. 

5. A judgment lien takes precedence of a subsequently acquired homestead 
right. Gage v. Neblett, 374. 

6. Ordinarily there can be no blending of homestead rights so that the exemption 
can be partly in town and partly in the country; and the burden of establishing 
facts making a case an exception to this rule devolved on him whose residence and 
place of business were in town, and who claimed, as part of his homestead, a 
separate ten-acre tract, one thousand yards distant from his residence, and lying 
partly outside of the corporate limits. Keith v. Hyndman, 425. 

7. Where proof was not made showing, prima facie, that any part of the ten- 
acre tract within the corporate limits was used for homestead purposes, or that it 
was acquired and approved previous to the incorporatiun of the town and desig- 
nation of its boundaries, in view, too, of the distance of the ten acres from the 
residence, the evidence was insufficient to establish its exemption. Id. 

8. After the death of his wife in 1866, P., with the children of that marriage, 
continued to occupy the community homestead tract of four hundred and fifteen 
acres, and to use the other community property. In 1868 P. married a widow 
who had a homestead of her own, but lived with him on his homestead. P. 
died in 1873, and his widow married R., and with him continued to occupy the 
P. homestead, denying the demand of P.'s children by his first wife for possession 
or partition. P.°s administrator took possession of his personal estate, including 
community property of the first marriage, and its proceeds. The heirs joined by 
their guardian brought this suit in the district court against Mrs. R., her husband 
and the administrator, stating these and other facts, praying for partition and 
other relief. A general demurrer to the petition was sustained. On appeal, held, 

(1) That the surviving husband did not become liable to the children of the 
community for and by reason of his continued occupation of the entire homestead 
tract of four hundred and fifteen acres, no partition having been demanded. 

(2) The second wife was during P.'s life-time protected in his homestead rights 
in the old homestead, but those rights, being personal to him, terminated at his 
death. 

(3) The second marriage may, in its effects on the rights of the wife, be re- 
garded as equivalent to the establishment of a new homestead on land owned by 
the husband in common with the children of the first marriage, the homestead 
right attaching only to the husband's interest in the tract and so as not to preju- 
dice any rights of the children. 

(4) These homestead rights were not affected by the fact that the second wife 
at the time of her marriage with P. already had a homestead. 

(5) On the death-of P. his children became entitled to partition of their inter- 
est derived through their mother, irrespective of the question of homestead; and 
after demand and denial of their rights, they became also entitled to the value of 
the use and occupation. : 

(6) The rights of the children to partition as heirs of P. were subject to the 
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HOMESTEAD — continued. 


homestead rights of their step-mother, attaching to their father’s interest in the 
community homestead tract, and subject also to the rights of the administrator of 
their father’s estate. 

(7) The children were also entitled to their mother’s interest in the personal 
property, or its value, and subject, as just stated, to their interest in their father’s 
personal estate. 

(8) The homestead rights of P.’s widow were not forfeited by her marriage 
to R. 

(9) The petition stated a good cause of action, and one within the jurisdiction 
of the district court. Pressley’s Heirs v. Robinson et al., 453. 

9. One owning and occupying land, on a part of which there was his rural 
homestead, had a wife and children; the wife died in 1864 while the land was 
thus occupied, leaving children of the marriage surviving; the husband married 
again in 1865, and died in 1870, and his second wife, who continued to occupy the 
homestead with the children of the first marriage, afterwards married. There 
Was no administration on the estate of the first wife. In a suit by the heirs of the 
first marriage against the surviving widow of the last marriage, for the land and 
for partition, held — ; 

(1) To the extent that the heirs sought to recover the excess of the interest of 
the estate of their deceased father in the land, over and above the homestead 
(administration being pending on his estate), and which amount would have been 
assets in the hands of the administrator, the suit by the heirs alone could not be 
maintained. 

(2) To the extent that such a suit sought to recover the interest inherited by 
the heirs from their mother in the community property of the first marriage, in- 
cluding the interest, if any, in the homestead as it existed at her death, they were 
the only proper parties, there having been no administration on her estate. 

(3) In such a suit, the plaintiffs were entifled to an account and partition of their 
mother’s interest on the death of their father. 

(4) The surviving widow was entitled, subject to such a partition and the equities, 
if any, growing out of it, to the enjoyment of her deceased husband's half interest 
in the old homestead, existing at the date of the death of the first wife, and which 
was still continued at his death, or the enjoyment of a newly acquired homestead; 
but she was not liable for use and occupation of the homestead, so long as she did 
not hold it adversely to the rights of the children of the first marriage to a joint 
possession. 

(5) Tf the estate of the deceased husband was insolvent, then, under the laws 
in force when he died, the homestead descended in fee to his widow and minor 
children, and neither was entitled to exclusive possession. Putnam v. Young, 461. 

10. One whose wife owned:a homestead which is occupied as such by the family, 
cannot acquire by pre-emption another homestead on the public domain. Garrison 
v. Grant, 602. 

11. One owning and occupying as such an urban homestead, carried on his busi- 
ness, which was that of a druggist, in a house on lots disconnected from his 
dwelling-house. Another house owned by him, and situated in the same town, but 
not adjacent to or connected with either the property used as a dwelling or that 
occupied as a drug store, was used by him as a warehouse for the storing of 
drugs. Held — 

(1) The lot on which the warehouse was situated was not ‘‘ used to exercise the 
calling or business of the head of the family ’ so as to exempt it from forced sale 
under the homestead clause of the constitution of 1876. 

(2) Tne fact that the warehouse was used in a way which was incidentally use- 
ful or profitable in carrying on the business of a druggist, was not sufficient to 
shield it from forced sile as the place used by the head of the family to carry on 
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HOMESTEAD — continued. 
his business, when that business was actually carried on at a place disconnected 
therefrom. 

(3) The warehouse was only auxiliary to the business store lot which the consti- 
tution exempts, and was not a part thereof. McDonald vy. Campbell, 614. 

12. A promissory note and mortgage made by husband and wife, for borrowed 
money, loaned in 1871 to prevent the sacrifice of the homestead for unpaid pur- 
chase money, and which note on its face declares that it is executed for the pur- 
chase money of the homestead, subrogates the holder, when the money is applied 
in paying off the lien, to the rights of the original vendor. Hicks v. Morris, 
658 


13. Such a note was afterwards renewed, and still declared on its face the lien, 
though it was for a larger amount, and included money not used in satisfying the 
vendor's lien on the homestead. JTeld — 

(1) That the renewed note was secured by the mortgage for the amount used in 
discharging the lien on the homestead. 

(2) The fact that the old note, at the date of its renewal, was cancelled, as was 
also the mortgage, with no other consideration than the execution of the new 
note, and the parties still believing that the debt was secured on the land, cannot 
affect the rights of the holder. Equity would disregard the cancellation of the 
mortgage and keep it alive for the benefit of the creditor. Id. 

14. The recital in the note that it was given for the purchase money of the land 
could be explained by parol testimony showing the real nature of the transaction; 
such testimony being explanatory of the recifal of a fact which the party offering 
it was not estopped from denying. Id. 

15. Autrey v. Whitmore, 31 Tex., 627, overruled. Jd. 

16. The fact that the money was loaned to discharge the lien before the note 
and mortgage were executed, would be immaterial if the money was loaned on 
the faith of an agreement that the note and mortgage should be executed. Id. 

17. Equity will subrogate the lender who advances money to pay a lien cred- 
itor, to his rights under the lien, as effectually as if he had become the assignee 
of the purchase money notes. Id. 

18. Malone v. Kaufman, 38 Tex., 454, overruled. Id. 

19. The surviving widow occupying with her children a homestead in which she 
had at least a community interest, executed a deed of trust thereon in 1874 to se- 
cure her creditor. In trespass to try title brought against her by the purchaser 
at trust sale, held — 

(1) If the property was the separate estate of the surviving widow, the deed by 
the trustee to the purchaser at trast sale passed the title. 

(2) If the widow owned but a community interest in the homestead, the pur- 
chaser at trust sale acquired that interest, and had equal estate and possessory 
right with the children of the marriage. Grothaus v. De Lopez, 670. 

20. A man owned and occupied with his family an urban homestead in 1876, 
and carried on the business of a merchant in the lower story of his dwelling- 
house. After ceasing to do business as a merchant in 1867, he removed his fam- 
ily to a new home, owned by him in a different portion of the same town, and 
rented out the old home place for mercantile and other purposes, using the rents 
to aid in supporting his family, and intending to again use it as a piace to carry 
on his business as a merchant if he should recover from financial embarrassments. 
In trespass to try title brought by the purchaser at sheriff's sale, under a judg- 
ment against the husband and wife in 1878, held — 

(1) While the constitution protects from forced sale the place of business of the 
head of the family in a city, town or village, though situate in a different locality 
from the home place, this protection exists only so long as it is used for the pur- 
poses contemplated by the constitution. 
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HOMESTEAD — continued. 

(2) The fact that he contemplated resuming business in the store-house, if able 
to do so at some future time, was immaterial. 

(3) The law no more protects a man in a place for business which he is not 
using, and which he is making no preparation to use, than it does in a place for a 
home which is in fact not a home, and in reference to which no steps have been 
taken to make it a home for the family. Shryock v. Latimer, 674. 

21. The judgment creditor purchased at execution sale other lots which had 
been conveyed by the husband to his wife for the consideration recited, of money 
borrowed from her, and her deed was recorded before any right under the judg- 
ment vested in the purchaser at sheriff's sale. Held, that in the absence of any 
evidence of fraud, the conveyance passed the title to the wife. Jd. 


HUSBAND AND WIFE. See Apmrnistration, 1. Community PROPERTY. 
Maritat RELATIONS. SEPARATE PROPERTY. 

1. A wife finally separated from her husband has power to bind her separate 
estate by her contracts. Davis v. Saladee, 326. 


IDEM SONANS. 

1. A commission to take depositions of John McKay was returned with testi- 
mony given by John Macke. The testimony was admitted,— it not appearing but 
that the words McKay and Macke were idem sonans. Held, that there was no 
error in admitting the testimony. J. & G. N. R’y Co. v. Kindred, 491. 


IMPROVEMENTS IN GOOD FAITH. See Bounpary, 4. Mistaxe, 1. 

1. When, in trespass to try title, the defendant does not attack the title of plaint- 
iff, but claims the value of permanent improvements made by himself through 
mistake across a boundary line, he is not entitled to their value, if, by the exercise 
of due diligence, the true boundary could have been discovered. If, however, the 
mistake was not caused by the defendant's negligence, and the plaintiff knowingly 
stood by while the improvements were being made by defendant through mistake, 
and failed to inform him of his right to the land, then defendant would be en- 
titled to recover the value of the improvements, less the value of the use and occu- 
pation. Heirs of Gatlin v. Organ, 11. 

2. A purchaser at a sale, made under a decree of court which had no jurisdic- 
tion, may still under some circumstances be a purchaser in good faith, and as such 
entitled under the statute to compensation for improvements made on land pur- 
chased before eviction. See opinion fur such a case. French v. Grenet, 273. 

3. The claim of a defendant in possession under a void judicial sale, for the 
value of necessary and beneficial repairs, made by him on improved real estate, 
and which have enhanced the value of the property, is based upon a higher equity 
than if the improvements were merely ornamental, or new. See statement and 
opinion for a case in which such a claim was allowed. /d. 


INDEPENDENT ADMINISTRATION. See ApministraTIon, 1. INNOCENT PUR- 
CHASER, 2. JuRiIspiIcTION, 4. Possession, 2. 

1. Where the only evidence that the wife had qualified as survivor of the com- 
munity consisted of an application by her, under the statute, for the appointment 
of three named appraisers, and of an instrument on file in the county court, sworn 
to by two of these persons, purporting to be an appraisement of the property be- 
longing to the estate of the deceased husband: Held, 

(1) That the latter instrument conveyed no notice that the wife was seeking to 
qualify, under the statute, as survivor of the community. 

(2) In the absence of any order of court and of anything showing that the in- 
ventory was made or filed by the wife, that the evidence was insufficient to show 
that she had qualified under the act of August 26, 1856. Busby v. Davis, 323. 
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INDEPENDENT ADMINISTRATION — continued. 
2. An independent executor and testamentary guardian has authority to settle 
the claim of the estate, or of his ward, against the vendor, for the breach of war- 
ranty. Fretelliere v. Hindes, 392. 


INDORSER. See Erasure, 1. 
INFANCY. See Mrnoriry. 


INJUNCTION. See Community Property, 3. 

1. The judgments formerly authorized against the sureties on an injunction 
bond, where injunction issued to stay collection of a judgment, were on a con- 
struction of art. 3936, Pasch. Dig., and were statutory judgments. They were 
not rendered by the district court under its general equity powers. Under the Re- 
vised Statutes no judgment can be rendered against the principal and sureties 
cn an injunction bond, or against the principal alone, on dissolution of the 
injunction. Texas d N. 0. R’y Co. v. White, 129. ' 

2. On the dissolution of the injunction the holder of the judgment pursues his 
ordinary remedy to collect the same, and the bond which restrained its collection 
gives him an additional security for his debt. Id. 

3. The ten per cent. damages allowed by statute on the amount of the debt, 
when the collection of money is enjoined, is the measure of defendant's remedy on 
the dissolution of the injunction, unless by pleading and evidence a necessity for 
further relief is shown, in which event the court, in the exercise of its general 
equity powers, will grant the relief. But such further releef cannot be afforded on 
exceptions which go only to the dissolution of the injunction, dismissal of the bill, 
and entry of judgment for statutory damages. Id. 

4. Art. 2898, R.S., providing that the principles, practice and procedure in 
courts of equity should govern preceedings in injunction when the same are not in 
conflict with the statute, did not add anything to the powers already possessed by 
the district courts before. Id. 

5. The submission, on March 2, 1880, by the city authorities of Fort Worth, of 
the question whether a school tax of one-fourth of one per cent. be levied, being 
before the amendment of said act, was without authority and void; and a perpet- 
ual injunction against the collection of the tax so claimed to be authorized, was 
sustained. City of Fort Worth v. Davis, 225. 

6. A motion to dissolve an injunction for want of equity in the petition having 
been rightly sustained, and no amendment being made to the petitign, the suit as 
one for injunction should be dismissed. Corsicana v. White, 382. 

7. An injunction to restrain the execution of a judgment of a justice of the 
peace will not be granted for error in the decision, where the party, through negli- 
gence, has failed to prosecute a certiorari, or where he has any other adequate or 
complete remedy. Halcomb v. Kelly, 618. 

8. See statement and opinion for facts held insufficient to authorize an injunc- 
tion to restrain the execution of a judgment rendered by a justice of the 
peace. Id. 


INNOCENT PURCHASER. See Easement, 3. PurcHaserR tn Goop Farru. 

1. A party is charged with notice of every fact recited in the chain of title 
through which his right to land is claimed. Caruth v. Grigsby, 259. 

2. A party who in good faith buys from the surviving wife, so qualified under 
the statute, without notice of the prior sale, and who brings into court the balance 
of the purchase money remaining unpaid when he first had notice of plaintif*s’ 
claim, will be protected as au innocent purchaser for value. Movris v. Meek, 385. 


INSANITY. See Vorp ann VorpaABLeE, 1, 2. 
1. In a suit to vacate a decree, rendered on March 7th in accordance with an 
agreement of parties made March 4th, based on the alleged insanity of plaintiff at 
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INSANITY — continued. 
both dates, it was error to submit to the jury the single issue of insanity at the 
date of the agreement. Brown v. Rentfro, 327. 
2. After verdict for plaintiff on that issue, it was error to render judgment non 
obstante veredicto for defendants. Id. 
3. Plaintiff was not entitled to have the decree vacated on a verdict which did 
not establish his insanity at the date of its rendition. Id. 


INSOLVENCY. See PiEaprne, 10. 


INSURANCE COMPANY. See Tenzee@rarpn Companies, 1. 

1. In an action for loss upon a fire insurance policy, on which the defendant 
pleaded that the fire was not accidental, but caused by the insured, held error to 
charge the jury that the burden of proof was on the plaintiff to show ‘that the 
loss was an honest one; that is, that it was owing to causes not traceable to the in- 
sured or his agency.’’ Dieyer v. Continental Ins. Co., 181. 

2. There is no such presumption that the owner of insured property burns, or 
causes it to be burned, whenever it is lost by fire. The contrary presumption does 
exist. Id. 


INTEREST. 

1. In a suit on notes executed January 1, 1876, bearing interest at the rate of 
two and one-half per cent. a month, it was not error to render judgment for the 
principal and interest due upon the notes up to judgment, and to make the judg- 
ment bear interest from its date upon such aggregate sum at the same rate of 
two and one-half per cent. per month. Hagood v. Aikin, 511. 

2. Art. XVI, sec. 11, of the constitution, does not regulate the entry of judg- 
ments upon contracts made previous to its adoption. Id. 

3. Article 2980, R. S., means that a judgment shall bear the same interest as 
the eontract upon which it is founded, if the rate were lawful at the time the con- 
tract was made, even though it may exceed the highest rate which may be con- 
tracted for since the adoption of the constitution. Id. 


INTERPRETER. See S—epaRaAtB ACKNOWLEDGMENT, 4, 5. 


INTERVENTION. 

1. One who, pending a suit involving property, purchases at a trust sale the in- 
terest of one of the parties in that property, occupies a position entitling him to 
intervene in that suit. Fleming v. Seeligson, 524. 

2. Parties properly before the court are required to take notice of a petition of 
intervention, filed by leave of court, and though at the time of such intervention 
and judgment for intervenor, one of the defendants against whom judgment was 
rendered was dead, and another temporarily insane, yet, the court having acquired 
jurisdiction over them, and they having appeared and answered, being represented 
by counsel, and no suggestion being made of record of the death or insanity, the 
judgment rendered was not a nullity, but was only voidable. Id. 

3. Where at the time the intervenor gets leave and comes in, the whole interest 
in the property is in controversy in the suit, he may litigate his right to the entire 
property. Id. 

JUDGMENT. See Guarpian anp Warp, 3. INsuncTION, 7, & INsanrry, 2, 3. 
LANDLORD AND TENANT, 1. SEQUESTRATION, 5. 

1. When, in trespass to try title, there is a finding in favor of defendants for 
the value of permanent improvements on the land, a judgment which declares 
that, if the plaintiff shall fail to pay the amount so found within twelve months, 
‘**he shall be forever barred of his writ of possession, and from ever maintaining 
an action against the defendant for the land,” is manifest error. Heirs of Gatlin 
v. Organ, 11. 
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JUDGMENT — continued. 

2. The Galveston City R. R. Co. v. Nolan, 53 Tex., 139, and Gibbs v. Belcher, 
30 Tex., 79, construing Pasch. Dig., art. 6463, approved; and the doctrine again 
announced that an original cause of action is merged in a judgment of the dis- 
trict court in the plaintiff's favor, which cannot be vacated, or opened by writ of 
error or appeal, but remains valid and subsisting until set aside, and constitutes, 
in favor of the legal representatives of the plaintiff, the cause of action. Brooke 
v. Clark, 105. 

3. A suit for community land, brought by the husband, was, after his death, 
prosecuted by the surviving wife, for herself, and as next friend of their only child, 
the result being a verdict and judgment for defendants. Within twelve months a 
second suit was brought by her in thesame way. Held, that the former judgment 
was no bar to the second action allowed by the statute, and that the right to such 
second action was not affected by an amended petition, filed by her as executrix, 
more than twelve months after the date of the first judgment. Sickles v. Largent, 
164. 

4. Ina collateral attack upon the judgment of a domestic court of record of 
general jurisdiction, the nullity of the judgment for want of jurisdiction over the 
person of the defendant was insisted on, because the return upon the writ of cita- 
tion by publication showed that the alleged publication, as therein recited, could 
not have been made. The judgment, however, recited that the defendant failed 
to appear and answer, ‘‘ but wholly made default, although duly cited with proc- 
ess,’ ete. Held, 

(1) To determine whether the record shows affirmatively that there was proper 
service, the whole of it must be considered together. 

(2) The recital in the judgment, which was the last act of the court in the case, 
reciting that the defendant was -‘‘ duly cited with process,’’ imports in a collateral 
proceeding absolute verity. TZreadway v. Hastburn, 209. 

5. A party is concluded by a judgment in the right only in which he sues or is 
sued. Caruth v. Grigsby, 259. 

6. An administration was begun upon the estate of the husband before the wife's 
death. There was no necessity for sale, and no sale made to pay community debts. 
After the death of the wife a partition was made of the estate of the deceased 
husband, on an application which recited that the minor heir of the deceased wife 
was entitled to an interest, and who was not represented by a legally appointed 
guardian. In the final partition, this heir's interest in community lands inherited 
from the mother was ignored, and the partition made purported to be that of the 
deceased husband's estate. Held, 

(1) The heir of the wife was not concluded by the proceedings and judgment of 
the probate court. Id. 

7. Where a judgment is rendered against two who are each separately liable 
for its full amount, that judgment may be set off against the separate demand of 
one of the judgment debtors. Rust v. Burke, Turner & Co., 341. 

8. A transcript of a judgment, which recites that it was rendered on a trial be- 
fore a named justice at a circuit court in the city of New York, in January, 1873, 
attested in January, 1874, by a different person, styling himself ‘justice of the 
supreme court of the state of New York," does not appear to be attested by the 
judge of the court in which the judgment was rendered, and is not properly cer- 
tified under the act of congress. Randall v. Burtis, 362. 

9. If it appeared that the circuit and supreme courts were the same, the infer- 
ence from the facts is, that there was more than one justice of that court, and the 
certificate is defective in that it does not purport to be that of the chief justice or 
presiding magistrate. Id. 

10. An action is not maintainable to establish the balance of an account against 
an estate, after it has been presented duiy authenticated to the administrator, and 
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JUDGMENT — continued. 
has been by him in part allowed and in part rejected, and the holder has then 
proceeded to procure its approval by the probate judge. That approval has upon 
the entire claim the force and effect of a judgment. Gibson v. Hale, 405. 

11. In a suit on notes executed January 1, 1876, bearing interest at the rate of 
two and one-half per cent. a month, it was not error to render judgment for the 
principal and interest due upon the notes up to judgment, and to make the judg- 
ment bear interest from its date upon such aggregate sum at the same rate of two 
and one-half per cent. per month. Hagood v. Aikin, 511. 

12. Art. XVI, sec. 11, of the constitution, does not regulate the entry of judg- 
ments upon contracts made previous to its adoption. Jd. 

13. Article 2980, R. 8., means that a judgment shall bear the same interest as 
the contract upon which it is founded, if the rate were lawful at the time the con- 
tract was made, even though it may exceed the highest rate which may be con- 
tracted for since the adoption of the constitution. Td. 

14. Fraud perpetrated in procuring a judgment does not render it void; it but 
constitutes the legal ground on which such judgment may be avoided, if relief b2 
sought in the proper manner and within the proper time. Fleming v. Seeligson, 
524 

15. When the court has acquired jurisdiction of the persons of defendants by 
service of citation, appearance and answer, the subsequent death or insanity of 
these parties during the pendency of the suit does not render the judgment against 
them void, they at the time being represented by counsel, and no suggestion of 
the death or insanity having been made. Id. 

16. After the expiration of two years from the date of such judgment, or the 
removal of the disability of insanity, there being no concealment, in the case of 
fraud, preventing its discovery, it is too late to maintain a suit to set the judg- 
ment aside as voidable. Id. 

17. Sec. 14, art. XII, of the constitution of 1869 does not apply to suits of that 
character. Id. 


JUDGMENT LIEN. See Cases APPROVED, 3. 
1. A judgment lien takes precedence of a subsequently acquired homestead 
right. Gage v. Neblett, 374. ; 
2. Railroad Co. v. Winter, 44 Tex., 597, approved. Td. 


JUDGMENT NON OBSTANTE VEREDICTO. See Insanity, 2. 
JUDICIAL DISCRETION. See DisquairicaTIon oF JuDGE, 1. 
JUDICIAL POWER. See Consritutronat Law, 7-11. 


JURISDICTION. See Insuncrion, 4. MissornpER oF PaRrTIEs, 2. 

1. In the absence of citation, when jurisdiction over the person is acquired by 
a voluntary appearance and answer filed, it is not lost by sustaining a demurrer to 
the answer. Brooks v. Chatham, 31. 

2. One having an interest in land for a term of years may maintain in the dis- 
trict court his action of trespass to try title against his tenant holding over, thougi 
the damages claimed may be less than five hundred dollars. Thurber v. Con- 
ners, 96. 

3. Art. 2898, R. S., providing that the principles, practice and procedure in 
courts of equity should govern proceedings in injunction when the same are not in 
conflict with the statute, did not add anything to the poweis already possessed by 
the district courts before. Texas d& N. O. R’y Cov. White, 129. 

4, The United States court, sitting in bankruptcy, had no jurisdiction to order 
the sale of land, the individual property of a deceased member of a mercantile 
firm, whose death had occurred, and whose estate was being administered by in- 
dependent executors under the terms of a will which withdrew it from control of 
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JURISDICTION — continued. 
the probate court. No title passed to the purchaser at such a sale. French v. 
Grenet, 273. 

5. In counties where the civil jurisdiction of the county courts is abolished and 
vested in the district courts, appeals from judgments rendered in the courts of 
justices of the peace may be taken to the district courts. Davidson v. Patton, 481. 

6. Sec. 3, art. V, Const. of 1876, provides that the supreme court shall have ap- 
pellate jurisdiction only, and which shall extend to civil cases of which the dis- 
trict courts have original or appellate jurisdiction. That the district court has 
appellate jurisdiction over a case, is sufficient to confer jurisdiction upon the 
supreme court on appeal in such case. Jd. 

7. The death of the ward does not deprive the county court of jurisdiction to 
settle the guardian's accounts. Veal v. Fortson, 482. 

8. Where a case appealed from the county to the district court, and an original 
suit between the same parties, are by agreement consolidated and heard together, 
the district court has jurisdiction to make such order as the county court might 
have made, as well as to adjudicate the questions at issue in the suit originally 
instituted in that court. Jd. 

9. Under the probate acts of the fifteenth legislature (August 9 and 18, 1876), 
a bond was required as a prerequisite to an appeal from the county to the district 
court in cases pertaining to estates of deceased persons. Lumpkin v. Smyth, 489. 

10. An application for the probate of a will was resisted in the county court by 
a guardian of the estate of certain minors; being unsuccessful, appeal was taken 
to the district court, July, 1879. Held, a motion to dismiss the appeal for want 
of jurisdiction, resulting from the absence of an appeal bond, should have been 
sustained. Id. 


J URY. See Tria By Jury. 


JURY COMMISSIONERS. 
1. The district court has power to appoint jury commissioners at any time to 
supply jurors necessary to the trial of causes before it. Roundtree v. Gilroy, 176. 
2. But the more regular mode would be to reconvene the jury commissioners 
for the term, than to appoint a newcommission. Id. 
3. Only the statutory causes can be argued to support a challenge to the array. 
Td. 


JUSTICES OF THE PEACE. See Apprat, 1. 
LACHES. See Strate DEMAND. 


LAND. See Bankrupt, 1,2. Cerrarsty. Coronization Laws, 1. Egurry, 1. 
Estopret,4. Forrerrurs&, 1-3. LeeisLativeE GRANT. PRE-EMPTION. PUR- 
CHASER. SURVEY. 

1. Though the testimony of a single witness to the declarations of a deceased 
person alleged to be a trustee, holding the legal title for another, is not sufficient 
to establish title to land in an alleged cestui que trust, in opposition to a deed which 
upon its face purports to convey the legal title to such alleged trustee, yet if the issue 
is raised that the deed was without consitleration, and the vendee insolvent at the 
time of the purchase, and the evidence tends to establish these facts, the failure to 
produce evidence to the contrary, which, if true, was accessible, may authorize a . 
verdict establishing the trust on such declarations. Grace v. Hanks, 14. 

2, Lynn v. Le Gierse, 48 Tex., 138, approved. Id. 

8. A perpetual easement in land, or a qualified determinable fee, liable to be 
divested only if the estate should be used for other purposes than those contem- 
plated by the conveyance, can only be created by deed or grant. 7. & P. R'y Co. 
v. Durrett, 48. 
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LAND — continued. 

4. The conveyance of a perpetual easement in land, the separate property of 
the wife, cannot be made by the husband alone, under his general power to man- 
age the wife’s estate. It can only be made in the manner pointed out by the 
statute for conveying the wife’s separate estate. Id. 


LAND CERTIFICATE. See LeeisuaTIve GRANT, I, 2. 


LANDLORD AND TENANT. See Action, 3. Jurisprcrron, 2. 
1. A landlord waives his lien on property seized under a distress warrant, when 
he proceeds to take a personal judgment without foreclosing his lien on the prop- 
erty. Wise v. Old, 514. 


LAPSE OF TIME. See Executrors AnD ADMINISTRATORS, 4. 

1. See opinion and statement of case for facts justifying an application of the doc- 
trine of stale demand to the claim of the party who asserted a right to land after 
the lapse of more than forty years after the inception of the claim of the adversary, 
and which was of record. Hines v. Thorn, 98. 


LEGISLATIVE DEPARTMENT. See Arrorney GENERAL, 1-4. ConsTITU- 
TIONAL Law, 7-11. 


LEGISLATIVE GRANT. See Forrerrurs, 1-3. 

1. The commissioner issued to a colonist in November, 1835, after the decree of 
the consultation had closed the land office, a title to a league of land as a colonist. 
Under an irrevocable power of attorney and deed, the right of the colonist to the land 
thus granted passed to avendee. Such grants having been adjudged void, the ad- 
ministrators of the vendee petitioned for and obtained a legislative act ‘‘for the 
relief ’’ of the colonist, which authorized the commissioner of the land office to 
issue a certificate for a like amount of land, but which provided that if the’ 
colonist ‘‘ had ever sold, aliened or conveyed any part of the land,”’ etc., “‘ then the 
title hereby authorized to be issued shall issue to and vest the property so sold,"’ 
etc., ‘“‘in such vendee or vendees."’ The certificate was obtained and located, and 
the land appropriated by it was patented to the heirs of the vendee. Ina suit by 
the original colonist and grantee against the patentee, held, 

(1) It was the primary object of the act of the legislature to recognize the validity 
of the original claim of the colonist to land, notwithstanding the issuance of title 
after the close of the land office. 

(2) It was also intended to vest in the colonist, or his assigns, if he had sold, a 
title to land to which he was equitably entitled. 

(3) Though the relief act did notin terms authorize the issuance of patent to 
the original vendee, such was the intention of the legislature. 

(4) Though a defect may have originally existed in the title of the vendee, on 
account of the law prohibiting alienation, it was cured by a conveyance made by the 
colonist after the issuance of title to one through whom his original vendee also 
deraigned title. 

(5) Title to the certificate, which was but the evidence of right to land, vested in 
the assignee of the colonist in like manner as title to the land would. Hines v. 
Thorn, 98. ' 

2. The terms of the special act of February 19, 1879, granting Wm. J. Russell 
a certificate for six hundred and forty acres of land for his participation in the 
campaign against Bexar in 1835, would be satisfied by any participation in that 
campaign; but those only could claim the bounty granted by the act of Decem- 
ber 21, 1837, who had rendered the specific services named in that act —those 
‘*who entered Bexar from the morning of the 5th to the 10th of December, 1835, 
and who actually took part in the reduction of the same.’’ Russell may have 
rendered services in the campaign against Bexar, and yet not have rendercd the 
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LEGISLATIVE GRANT — continued. 
services entitling him to the bounty granted by the act of December 21, 1837. 
Bacon v. Russell, 409. 

3. The special act of February 19, 1873, was the inception and sole basis of Rus- 
sell’s right to a certificate of six hundred and forty acres. Jd. 

4. But were it otherwise, the effect of the constitution of 1870 was to repeal the act 
of December 21, 1837, and to place it beyond the power of the legislature to 
revive rights to land certificates, granted as a mere gratuity, and the rights lost — 
by the failure of parties to apply for and receive the certificates. The special act 
under which Russell claims is unconstitutional. Id. 


LEVY. See Citres anp Towns, 3. Communrry Property, 2. Scoot Tax. 
SHERIFF, 1-4. 

LIEN. See Homesteap, 12-17. LAaNptLorpD AND TENANT, 1 

LIMITATION, 

1. When limitation is pleaded, any disability of the party at whose expense it is 
sought to be made operative should be pleaded by him, in order that it may be 
established by evidence. Childress v. Grim, 56. 

2. See case for an erroneous charge on the limitation of three and five years held 
to be manifest error. Id. 

3. See. 14, art. XII, of the constitution of 1869, was not restricted in its opera- 
tion to that class of persons who should, at the date of its acceptance or subse- 
quently, labor under the disabilities therein named. Grigsby v. Peak, 142. 

4. While a state constitution should, as a general rule, be interpreted to operate 
prospectively, its retrospective operation will be enforced when such was clearly 
the purpose of its framers, provided no right already vested would be disturbed 
thereby. Id. 

5. In construing sec. 14, art. XII, of the constitution of 1869, held, 

(1) That it did not change the common-law rule of construction of statutes of 
limitation, but simply extended the time within which, under previous laws, per- 
sons under disability had the right to sue. 

(2) That a married woman (in this case) could not tack the disability of covert- 
ure to that of infancy; but when the plea of limitation of five years was inter- 
posed, had the constitution not been abrogated, she had seven instead of five 
years within which to institute suit from the time of her marriage, when the 
statute first began to run. 

(3) That if she was under disability, so that the statute had not begun to run 
prior to the adoption of the constitution, had it remained in force, she had full 
seven years after its removal within which to sue; if the statute had begun to run 
prior to the adoption of the constitution, the time during which it had run should 
be counted as part of the seven years. Jd. 

6. The term “‘ due process of law,” as used in the fourteenth amendment to the 
federal constitution, includes, amongst other things, not only the right of a party 
to be properly brought into court, but also the right when there to avail himself 
of the constitutional protection thrown around life, liberty and property; the right 
to be heard before being condemned, and which proceeds upon inquiry, and to 
have judgment rendered only upon trial. Id. 

7. A state constitution eannot divest rights which have been once vested by 
limitation. Id. 

&. The statute of limitations was suspended in Texas from January 28, 1861, to 
March 30, 1870. Id. 

9. It seems that possession prior to conveyance, by permission of the vendor, 
but without any binding or written agreement to convey, is the possession of the 
vendor, and cannot avail to make out the defense of limitation of three years. 
Morris v. Meek, 385. 
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LIMITATION — continued. 


10. It seems also that the defense of three years’ possession under title, or color 
of title, cannot avail defendants claiming under a deed from the surviving wife, 
qualifying under the statute as survivor of the community, when the plaintiffs 
claim under a deed from the husband in his life-time. Jd. 

11. A party who in good faith buys from the surviving wife, so qualified under 
the statute, without notice of the prior sale, and who brings into court the balance 
of the purchase money remaining unpaid when he first had notice of plaintitts’ 
claim, will be protected as an innocent purchaser for value. Jd. 


LIQUIDATED DAMAGES. 


1. A party contracted to deliver cattle at a price and time stipulated, and 
received $7,000 as an advance payment on the contract. To secure that $7,000 he 
executed his note, and deposited it in bank with collaterals to secure its repayment 
in case of default in delivery of the cattle. He at the same fime executed and 
deposited in bank his negotiable note for $1,600, due and payable on the day of 
default, which by contract between the parties was agreed on as “stipulated 
damages *’ if default should be made in delivery of the cattle. Default was made 
in the delivery of the cattle, and in a suit to recover the advance of $7,000, and 
for damages, held — 

(1) The plaintiff was entitled to a judgment for the amounts specified in the 
two notes, with interest thereon from the day when default was made in delivery. 

(2) The sum of $1,600 was the amount of liquidated damages agreed on by the 
parties, and nota penalty. Yetter v. Hudson, 604. 

2. See statement of case and opinion for a full statement of facts, under 
which an amount agreed on as damages was held to be fixed and stipulated dam- 
ages, and not a penalty. Jd. 

3. Whether a sum agreed to be paid as damages for the violation of an 
agreement shall be considered as liquidated damages, or only a penalty, must de- 
pend on the meaning and intent of the parties as gathered from a full view of the 
provisions of the contract, the terms used to express that intent, and the peculiar 
circumstances of the subject matter of agreement. Jd. 

4. In all such cases the contract must govern; and whether it was folly or 
wisdom for the contracting parties thus to bind themselves is of no consequence, 
if the intention be clear. Id. 


LOCATION. See Pre-EmptTion, 1. 
MALICE. See Exempiary Damaces, 12. Sequestration, 3. 
MALPRACTICE. 








1. A physician attending a woman in child-birth, immediately on the birth of 
the child, and before its removal from bed, tied two ligatures and cut the umbili- 
eal cord. The next morning it was discovered that he had tied a ligature so 
tightly around the child’s penis that it resulted in the loss of nearly all the glands 
of that member. In a suit by the child for damages, the court refused to instruct 
the jury not to allow vindictive damages if they should find that the injury was 
the result of innocent mistake or accident, but they were instructed to find only 
actual damages if they found that the injury was the result of a want of ordinary 
care and diligence. They were further told that if they ‘‘did not believe that 
defendant evinced such a gross want of care as would manifest on his part an in- 
difference to any injury likely to result to plaintiff therefrom,”’ to find only com- 
pensatory damages. Held, 

(1) There was no error in refusing to give the charge asked. 

(2) A verdict of $5,500 damages afforded no ground for reversal, as being ex- 
cessive. 

(8) When the actual damage includes mental suffering through life, the court 
can rarely set aside a verdict for damages on the ground of its being excessive. 
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MALPRACTICE — continued. 


(4) When the act is so grossly negligent as to raise the presumption of indiffer- 
ence, evidence that in other matters connected therewith defendant had shown due 
care, and that actual indifference would have been in fact indifference to his own 
interest, should not be allowed for any other purpose than to be considered by the 
jury in fixing the amount of exemplary damages. Brooke v. Clark, 105. 

2. See opinion and statement of case for facts which, in the judgment of the 
court, called for a charge on exemplary damages against a physician for mal- 
practice. Jd. 


MANDATORY AND DIRECTORY. See Estates or Decepents, 1. 


MARITAL RELATIONS. See AcKNOWLEDGMENT, 1. 


1. E., the second wife of her deceased husband, while living in another state, 
and before his removal to Texas, was guilty of such outrages toward him as ren- 
dered their living together insupportable. By mutual consent, the husband sepa- 
rated from her without adecree of divorce, and after removing to Texas with the 
childven of his first marriage, he married a third time to one who was ignorant of 
the fact that he had then a wife living. Afterwards, during coverture with his 
third wife, he acquired real estate in Texas, and died. In a suit between E.., 
claiming a community interest in the land thus acquired in Texas, and a child of 
the first marriage, held — 

(1) The matrimonial relation, when once formed, continues until terminated by 
death or judicial decree. 

(2) That relation, when once established, secures to the wife a community inter- 
est in all the property that may be thereafter acquired by either of the parties, 
except such as may be obtained by gift, devise or descent. 

(5) The rights of the parties resulting from the marriage relation are fixed by 
statute law, and have remained unaffected by civil law rules applicable to putative 
marriages since 1840, when the common law and the marital rights system of 
Texas were both adopted by act of the republic of Texas. 

(4) The separation of E. from her husband did not, under the circumstances 
above stated, work a forfeiture of her subsequently acquired community rights to 
land purchased by him in Texas. 

(5) The rights in the estate of the last wife, who married in ignorance of the 
former subsisting marriage, are not involved in this decision. Routh v. Routh, 539, 


MARRIED WOMAN. See AckNOWLEDGMENT, 1. ConstTITUTIONAL Law, 3. 








Deep, 8 Marrran Revatrirons. Privy Examination. SEPARATE Ac- 
KNOWLEDGMEN?. 

1. A husband left his wife, and, going to a distant state, remained absent two 
years, when she executed a power of attorney without being joined by her hus- 
band, authorizing her agent “to take general charge and control *’ of her separate 
estate; ‘to rent or lease the same; "* to ‘‘ make the necessary repairs to dwellings 
and fences to place the same in thorough repair,” and also ‘‘to pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such re- 
pairs." The general power was also given to sell and convey, and to do “ every- 
thing necessary to be be done about the premises,’ as fully as the owner could. 
A few months afterwards she was divorced. The property being dilapidated, and 
the accruing rents not being sufficient to place it in thorough repair, the agent 
(before the divorce was granted) made a contract for its repair, under which a 
mechanic's lien was claimed. Held — 

(1) Under the facts, the wife was vested with power to manage and control her 
separate property, in her own protection as a feme sole. 

(2) The signature and consent of the husband to the power of attorney were 
not necessary. 
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MARRIED WOMAN — continued. 

(3) The power given, to place “the property in thorough repair,’ was not lim- 
ited and restricted by the clause which authorized the agent ‘to pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such 
repairs."” The latter clause was intended to confer a power as to the use of money 
received, not provided for elsewhere. 

(4) The property was liable for a mechanic’s lien arising under a contract with 
the agent for its repair. Wright v. Blackwood, 644. 


MEASURE OF DAMAGES. See Damages, 9, 13, 15, 24-26, 29. LiqurpaTEeD 
Damaaess, 1-4. _SEQUESTRATION, 4. 

1. If a disease causing suffering or permanent injury results proximately from 
personal injuries inflicted by the negligence of a railway company, the suffering 
caused by that disease constitutes an element in estimating damages; nor is this 
rule affected by the fact that such a disease would not ordinarily result from the 
original personal injury inflicted. H. & T. C. R’y Co. v. Leslie, 33. 

2. A passenger on a railway car who leaps from it when the train is in such 
rapid motion as to render the act manifestly unsafe, cannot recover damages for 
the personal injuries suffered by his thus leaping from the car; nor are his rights 
affected by the act of the employees managing the train, in not stopping at the 
depot where the passenger stepped in the car the five minutes required by statute, 
whereby he was being carried away without his consent. Jd. 

3. In a suit for damages for personal injury, no testimony was produced from 
which with any certainty the jury could estimate the amount of a medical biil; 
it was error to incorporate it in the charge upon the measure of damages. Mo. P. 
R’y Co. v. Lyde, 505. 

4. Whatever may be the rule in cases of slander and of breach of promise of 
marriage, yet in a suit for damages for personal injury against a railroad com- 
pany, brought by the party himself, although the plaintiff may show the nature 
of his business and the value of his services in conducting it as grounds for esti- 
mating damages, yet his wealth or poverty is an immaterial issue. Id. 

5. Special exceptions to an allegation of poverty of plaintiff in the petition in 
such suit should be sustained. Id. 


MECHANIC’S LIEN. 

1. For the purposes of registration the statute divides contracts, out of whicha 
mechanic’s lien arises by law, into two classes — verbal and written. Martin v. 
Roberts et al., 564. 

2. A contract is written when all of its terms are in writing, and the instru- 
ment is orally accepted by both parties, though signed only by one. Jd. 

3. A bond embodying all the terms of the contract, and conditioned for its 
faithful performance on the part of the mechanic, signed only by him and his 
sureties, but accepted and acted on by both parties, is a written contract, and if 
‘duly recorded, fixes the mechanic’s lien. Id. 

4. The omission, in the record of such a bond, of some of the specifications 
appended to it, is immaterial. Td. 

5. If the written contract recites that the mechanic’s lien is reserved on a build- 
ing, it seems that it would show an express lien by.contract, independent of the 
mechanic’s lien which the law creates, when its terms are complied with. Jd. 

6. A husband left his wife, and, going to a distant state, remained absent two 
years, when she executed a power of attorney without being joined by her hus- 
band, authorizing her agent ‘‘ to take general charge and control "’ of her sepa- 
rate estate; ‘‘to rent or lease the same;’’ to ‘‘make the necessary repairs to 
dwellings und fences to place the same in thorough repair,’’ and also ‘‘ to pay over 
such sums out of the rental arising as may be necessary to pay off the cost of such 
repairs.’’ The general power was also given to sell and convey, and to do “ every- 
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MECHANIC'S LIEN — continued. 
thing necessary to be done about the premises *’ as fully as the owner could. A few 
months afterwards she was divorced. The property being dilapidated, and the 
accruing rents not being sufficient to place it in thorough repair, the agent (before 
the divorce was granted) gnade a contract for its repair, under which a mechanic's 
lien was claimed. Held — 

(1) Under the facts, the wife was vested with power to manage and control her 
separate property in her own protection as a feme sole. 

(2) The signature and consent of the husband to the power of attorney were not 
necessary. 

(5) The power given, to place ‘‘the property in thorough repair,’’ was not lim- 
ited and restricted by the clause which authorized the agent ‘sto pay over such 
sums out of the rental arising as may be necessary to pay off the cost of such 
repairs.’’ The latter clause was intended to confer a power as to the use of money 
received, not provided for elsewhere. 

(4) The property was liable for a mechanic's lien arising under a contract with 
the agent for its repair. Wright v. Blackwood, 644. 





MERGER. See Cause or Action, 1. JupGMeENT, 2. Srarutes CoNsTRUED, 2. 
MINORITY. 
1. A conveyance by a minor made without a consideration may be avoided by 
the sole heir of the minor, the latter having died before becoming of age. Veal 
v. Fortson, 482. 
2. It is good ground to cancel a conveyance by a minor, that it was not to take 
effect until the minor's death, or that it was procured by the undue influence of 
her guardian. Jd. 


MISJOINDER OF PARTIES. 

1. In such a suit by parties claiming under the will of the son of the original 
grantee of the land, and brought not for the land or for triai of the title thereto, 
but merely to perfect and establish their muniment of title, one alleged to claim 
the land by purchase from certain heirs of the original grantee is not a proper 
party, and can plead misjoinder in abatement. Brundige v. Rutherford, 22. 

2. In such a procedure, where no facts are shown giving the county in which 
the suit is brought jurisdiction, and the defendant resides in another county and 
pleads to the jurisdiction, the plea should be sustained. Id. 


MISTAKE, 

1. When, in trespass to try title, the defendant does not attack the title of 
plaintiff, but claims the value of permanent improvements made by himself 
through mistake across a boundary line, he is not entitled to their value, if, by the 
exercise of due diligence, the true boundary could have been discovered. If, how- 
ever, the mistake was not caused by the defendant’s negligence, and the plaintiff 
knowingly stood by while the improvements were being made by defendant 
through mistake, and failed to inform him of his right to the land, then defend- 
ant would be entitled to recover the value of the improvements, less the value of 
the use and occupation. Heirs of Gatlin v. Organ, 11. 

MORTGAGE. See Homesteap, 12-19. 

1. One who receives a deed absolute on its face for money loaned, but who 
executes contemporaneously an instrument binding himself to reconvey on repay- 
ment of purchase money, is but a mortgagee; not being entitled as such to the 
possession of the premises, his remedy is to foreclose, and this cannot be done in 
the form of an action of trespass to try title. Edrington v. Newland, 627. 


MOTION IN ARREST OF JUDGMENT. See Practice 1x Disrricr Court, 28. 
MUNICIPAL TAXATION. See Citres anp Towns. Taxation, 13-17. 
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NEGLIGENCE. See Damaces, 2. Desror AND CrepiTor, 1. Dur DiniGEnce. 


Mistake, 1. Rarmmway Company, 14. TELEGRAPH ComPANIes, 3. 

1. The securities on the bond of an officer of an incorporated company, for the 
faithful performance of his duties as such, are not relieved from liability on ac- 
count of the fact that the officer was already a defaulter when the bond was 
given, provided the officers of the corporation had no knowledge of the defalca- 
tion. Mere negligence in the officers of the corporation in failing to detect the 
fraud will not relieve the securities. Bennett v.S.A. R. E. B. &: L. Association, 72. 

2. In a suit for damages resulting from the alleged negligence of railway em- 
ployees in running over a traveler at a road crossing, it is not error, on a proper 
state of facts, to submit to the jury the question whether the employees of the 
company, inthe exercise of proper watchfulness and caution in approaching the 
crossing, should not have discovered the plaintiff on the track, or in danger, in 
time to have stopped the train. T. d P. R’y Co. v. Chapman, 75. 

3. A person approaching a railway track at a road crossing is bound to use such 
precautions as a prudent man would resort to under like circumstances; but any 
attempt by the court to prescribe the precise thing he should do in exercising such 
caution, would be an invasion of the province of the jury, by charging on the 
weight of evidence. Id. 

4. If horses driven along a public highway become unmanageable from fright, 
and thus rushing to a road crossing are killed by a passing train, if their fright 
and unmanageable state were occasioned by the near approach of the train, and 
that near approach was caused by a failure to give the signals of approach pre- 
scribed by statute, the company would be liable in damages, there being no con- 
tributory negligence on the part of the driver. Jd. 

5. A party driving along a public road, whose horses became unmanageable 
from fright on the near approach of a railway train, was thrown violently by the 
locomotive from the railway track, whereby injury resulted. In a suit for dam- 
ages, held, 

(1) If the plaintiff's failure to discover the approaching train in time to avoid the 
danger, and his want of preparedness to avoid the danger when discovered, were 
not caused or induced by the failure of the railway employees to give the required 
signals, but were caused by plaintiff's own want of proper care, then the railway 
company was not responsible, unless its employees were remiss in not endeavoring 
to stop the train when they saw or should have seen piaintiff’s danger. Id. 

6. See opinion for charge of court regarding negligence reviewed and approved. 
Id. 

7. A passenger on a railway car who leaps from it when the train is in such 
rapid motion as to render the act manifestly unsafe, cannot recover damages for 
the personal injuries suffered by his thus leaping from the car; nor are his rights 
affected by the act of the employees managing the train, in not stopping at the 
depot where the passenger stepped in*the car the five minutes required by statute, 
whereby he was being carried away without his consent. H. & T. C. R’y Co, v. 
Leslie, 85. 

8. See opinion for facts stated in the petition which were held sufficient to ren- 
der a yailway company liable in damages for injuries inflicted upon a child while 
it was playing on a railway turn-table. Evansich v. G., C. dS. F. R’y Co., 123. 

9. An action may be maintained by a parent for the loss of his child's services 
during minority, and for all necessary expenses and losses incurred in attention to 
it while sick from an injury caused by the negligence of another, aud this notwith- 
standing an action may be maintained in behalf of the child for such injury as 
results in personal damage to himself. Jd. 

10. The same rule in regard to contributory negligence which applies to persons 
whose age and discretion enable them to protect themselves, does not apply to chil- 
dren of tender years. Damages may be recovered for injuries to children, who, 
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NEGLIGENCE — continued. 
through want of discretion, have contributed thereto, under circumstances which 
would defeat a recovery by persons having age and discretion. Jd., 126. 

11. The question whether a child suing by next friend. for damages alleged to 
have resulted from the negligence of the defendant, had sufficient discretion to 
make him subject to the rules of law applicable to contributory negligence, is not 
a question for the court to be determined on demurrer, but of fact to be tried by 
the jury. Jd., 126. 

12. The fact that the turn-table of a railway company, on which a child of 
tender years was injured, through the negligence of the company's agents, was 
located on the premises of the appellee. cannot affect the right of the child to re- 
cover for the damage inflicted. Jd., 126. 

15. It was a question of fact whether a train-master charged with the duty of 
examining for defects, etc., in machinery, etc., actually knew or could have known 
the defect causing his own death. His duty as employee does not, as matter of 
law, relieve the company employing him from responsibility for negligence in the 
use of defective machinery. J. d& G. N. R’y Co. v. Kindred, 491. 

14. If a party establishes and marks a boundary to his land without the exer- 
cise of proper care in determining the true line, his negligence has the same effect 
as to third parties misled by it as if he had acted knowingiy. WJefner v. Down- 
ing, 576. 





15. Telegraph companies are not insurers against loss resulting from mistakes 
in messages transmitted, and they have the right, in a proper manner and within 
proper limitations, to restrict their liability for damages. Western Union Tele- 
graph Co. v. Neill, 283. 

16. Telegraph companies may limit their liability for delays and errors in trans- 
mitting and delivering messages, either by express contract, or by regulations 
printed and brought to the notice of those dealing with them; especially is this 
true in regard to night messages; but this will not extend to injuries caused by the 
misconduct, fraud or want of due care on the part of the company, its servants or 
agents. id. 

17. See statement and opinion for facts under which the erroneous transmission 
of a message by a telegraph company was held to be, of itself, insufficient evi- 
dence to establish negligence in the company. Id. 

18. The tact that one acts on information not true in fact, and conveyed by mis- 
take in a telegram, will not render the company liable for a larger amount of 
damage than that stipulated in their contract, if the party injured had reason, be- 
fore acting on the telegram, to doubt its accuracy, and failed to have it verified 
by repetition. The declarations of the operator that the message is correct will 
not relieve from the duty to have it repeated in a case of doubt. Jd. 

NECESSARY PARTIES. See Parties. Writ or Error, 1. 

1. An appeal bond executed by an appellant, whose petition of intervention 
was dismissed as insufficient, was made payable only to the party in whose favor 
a judgment below was rendered on a, promissory note and foreclosing a vendor's 
lien. Held, 

(1) The defendant below, against whom the judgment was rendered, was a 
necessary party to the appeal, and the appeal bond should have been made pay- 
able to him as well as to the plaintiff. Greenwade v. Smith, 195. 

NECESSARY REPAIRS. See Improvements in Goop Farrn, 3. 
NEW TRIAL. 

1. In an action of trespass to try title, filed February, 1879, the plaintiff filed 
an affidavit, June 21, 1880, of the forgery of a deed purporting to be her hus- 
band’s, of date September 3, 1844, acknowledged before A. P. Thompson, chief 
justice of Harris county, for the certificate under which the land sued for was 
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NEW TRIAL — continued. 

located, and which deed formed part of the defendant’s chain of title. Upon 
the filing of the affidavit, the defendant propounded interrogatories to certain wit- 
nesses in Harris county, Texas, to prove the execution of the deed. The defend- 
ant, in her cross-interrogatories to those witnesses, indicated an effort to prove 
that her husband, prior to September, 1844, nad removed to a-distant state. Four 
of the witnesses, by depositions, proved the genuineness of the deed, with other 
facts corroborating it. On the trial, defendant introduced witnesses on the stand 
who testified that during September, 1844, P. Jenks Mahan, the pretended 
grantor, was in the city of Philadelphia and was in New Jersey. The jury found 
for plaintiff. The defendant urged a motion for new trial on account of newly- 
discovered testimony, which was in rebuttal of the plaintiff's testimony as to 
Mahan’s whereabouts at the date of said deed. Held, 

(1) That defendant was not chargeable with knowledge of such newly-discovered 
testimony, and consequent want of diligence to obtain it, by the said cross- 
interrogatories, seemingly designed to show Mahan’s permanent removal from the 
state. 

(2) That such rebutting evidence was not cumulative to testimony introduced 
directly proving the execution of the deed. 

(3) That the motion for new trial was improperly refused. Wolf v. Mahan, 171. 

2. Evidence is not cumulative merely because former evidence may have indi- 
rectly tended to establish the same fact. Id, ° 

3. The reason of the rule forbidding a new trial for the purpose of admitting 
cumulative testimony does not apply where the party has had no fair opportunity 
to procure and adduce evidence on an issue raised by his adversary for the first 
time during the trial. Jd. 

4. In passing on a motion for a new trial based upon matter outside of the rec- 
ord, and supported by the affidavit of the party making the motion, it is compe- 
tent for the court to receive counter affidavits. Davis v. Ransom, 333. 

5. Where the ground of such motion is an asserted violation of a verbal agree- 
ment not to try the case in the absence of the adversary, an agreement which 
under the rules of the court should have been in writing, counter affidavits may 
be received, setting forth the purport of that agreement, as understood by the 
opposing party. Id. 

6. See case of conflicting testimony where the court refused to set aside a ver- 
dict. J. & G. N. R’y Co. v. Kindred, 491. 


NOTARIAL ACT. See Evipences, 15. 


NOTICE. See Bounpary, 3. Constructive Notice. SEPARATE PROPERTY OF 
Wire, 5,6. Wut, 1. 
1. A party is charged with notice of every fact recited in the chain of title 
through which his right to land is claimed. Caruth v. Grigsby, 259. 
OFFICE, See District Jupa@s. 
1. The issuance without fee of copies of original citations is one of the burdens 
devolving upon a district clerk as incident to his office under existing statutes. 
Haliman v. Campbell, 54. 


OFFICER. See Costs, 1. Nrenigenesr, 1. Payments, 1. Sanary, 1, 2. 

1. No public officer can collect fees, or impede in its course to the treasury any 
money, without a law authorizing him to do so, and clearly fixing the amount. 
State v. Moore, 307. 

2. A city is not liable for illegal acts done by its officers, and a petition claiming 
daanages of the city because of such alleged illegal acts is bad on general demurrer. 
Corsicana v. White, 382. 


OFFICIAL BOND. See Princrpau anp Surety, 2-8. 
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OPINION OF WITNESS. See Evipence, 13. 
ORDER OF COURT. See Crerrarnry. 
ORDER OF SALE. See Guarpran anp Warp, 1, 2, 3, 5. 


ORDINANCE. See Crrres anp Towns, 6. 

1. Stewart v. Crosby, 15 Tex., 546, reaffirmed; which decides that an ordinance 
appended to a constitution of the state, and adopted by the same convention that 
makes the constitution, is of equal binding force upon all the departments of the 
state as though incorporated in the constitution itself. Grigsby v. Peak, 142. 


PARENT AND CHILD. See Action, 7. Damagss, 6, 7, 28, 29. NEGLIGENCE, 9. 


PAROL AGREEMENT. 

1. There was a written agreement between two parties that one would buy a 
specified number of beeves from the other, for an amount to be paid for each beef 
delivered. The number was delivered, with the exception of a few retained at the 
request of the purchaser. The latter sued for damages for breach of contract, 
setting up a contemporaneous parol agreement, that the price paid for the cattle 
was so much for them, and so much in consideration that the vendor would use 
his influence to procure business for the vendee, and send him cattle in the future. 
The terms of the written contract were plain and unambiguous, and there was no 
allegation of fraud or mistake. Held, 

(1) Such contemporaneous parol agreement varied the terms of the written 
instrument, and should have been excluded by the court. 

(2) Evidence showing damages sustained by plaintiff, because of his failure to 
make a profit on the cattle, etc., was clearly inadmissible as irrelevant. Belcher 
v. Mulhall et al., 17. 

2. See opinion for oral testimony which, had it been admitted, would have 
formed a contract different from that set up in the petition, and entitled defend- 
ant to a new trial, on the ground of variance. Id. 

3. A parol agreement that part of a sum of money promised to be paid in an 
obligation in writing could be discharged otherwise than in money, is not valid, 
and a plea of such fact was properly held insufficient as a defense in an action 
upon the obligation. Roundtree v. Gilroy, 176. 

4. A subsequent parol agreement not executed nor performance tendered, for 
the scttlement of part of a written obligation, would be insufficient as a defense. 
Id. 


PAROL EVIDENCE. See Homesteap, 14. 

1. Parol evidence is admissible to show an understanding between the husband 
and wife, that real estate conveyed to her during coverture should be her separate 
property. 7. & P. R’y Co. v. Durrett, 48. 

2. Parol evidence is admissible to show that a title, acquired by a vendor with 
warranty after the ouster of his vendee, was acquired in trust for a third party. 
Fretelliere v. Hindes, 392. 


PARTIES. See HomesteapD, 8, 9. JupG@MENT, 3. MuissornpDER OF Partres, 1, 2. 
Necessary Parties. PRacticE in SUPREME Court, 2. Writ or Error, 1. 
1. In a suit brought in the district court, under the probate law of 1870, to pro- 
bate the will of one who did not reside in Texas at his death, notice should be 
given by citation to all parties interested in the administration, in like manner as 
is directed (Pasch. Dig., 5533) in case of wills of residents, and no particular in- 
dividual can be properly made defendant. Brundige v. Rutherford, 22. 
2. See statement of case for facts under which the heirs alone could not prose- 
cute a suit to recover real or personal property, which would be assets in the hands 
of an administrator for the payment of debts. Putnam v. Young, 461. 








730 INDEX. 





PARTIES — continued. 
3. The husband is the only necessary or proper party in a suit to recover dam- 
ages for the wrongful seizure under sequestration of the community property. 
Edrington v. Newland, 627. 


PARTITION. See ApMINiIsTRATION, 1. Community Property, 3. HomeEsTEap, 
8 9. 

1. An administration was begun upon the estate of the husband before the 
wife’s death. There was no necessity for sale, and no sale made to pay community 
debts. After the death of the wife a partition was made of the estate of the de- 
ceased husband, on an. application which recited that the minor heir of the de- 
ceased wife was entitled to an interest, and who was not represented by a legally 
appointed guardian. In the final partition, this heir’s interest in community lands 
inherited from the mother was ignored, and the partition made purported to be 
that of the deceased husband's estate. Held, 

(1) The heir of the wife was not concluded by the proceedings and judgment 
of the probate court. Caruth v. Grigsby, 259. 


PARTNERSHIP. See AtrracuMENtT, 4. 

1. A verbal guaranty made at the request of a firm to certain of its creditors to 
pay certain subsisting demands against the partnership, followed by payment, 
though made after and with notice of the dissolution of the partnership, consti- 
tutes a good cause of action against the firm. Lee d: Co. v. Stowe &> Wilmerding, 444. 

2. Although the verbal guaranty was not legally binding by reason of the statute of 
frauds, it constituted an obligation morally binding, and supported as between 
plaintiffs and defendants by a valuable consideration, and the defendants had no 
right te ask the guarantors to violate the obligation by refraining from payment, 
or interposing the defense of the statute of frauds. Jd. 

3. If, during the existence of the partnership, there was a request to pay certain 
subsisting bills at maturity, and the plaintiffs so paid them after the dissolution 
and with notice thereof, the partnership would be liable unless there had been a 
revocation of the request. Jd. 

4. But if the only request was by one of the firm after dissolution, the other 
member of the firm would not be liable unless before the dissolution there had 
been a similar course of business between the firms, and the payments were made 
without notice of the dissolution. Id. 

5. Partnership creditors will not be heard to complain of the application of the 
partnership assets to the payment of the individual debts of the members of 
the firm, unless it be made to appear that there is not enough partnership property 
to satisfy both the creditors of the firm and of the individual members thereof. 
De Caussey v. Baily, 665. 

PAYMENTS. See Parrnersuip, 3. Taxarron, 2, 3, 4, 5, 6, 8. 

1. The rule between parties acting in their own right does not obtain between 
the collecting officers of the state and their sureties, and the accounting officer of 
the state. State v. Middleton’s Sureties, 185. 


PENALTY. See Damacgs, 30, 32. 
PERMANENT IMPROVEMENTS. See ImprRovEMENTs IN Goop Farra. 


PLEADING. See ArracnMent, 3. Crrres anp Towns, 8. Damaags, 8, 20, 23. 
-MeasureE OF Damacss, 5. SEQUESTRATION, 5. SEt-orr, 1. 

1. When limitation is pleaded, any disability of the party at whose expense it is 
sought to be made operative should be pleaded by him, in order that it may be 
established by evidence. Childress v. Grim, 56. 

2..The ten per cent. damages allowed by statute on the amount of the debt, 
when the collection of money is enjoined, is the measure of defendant's remedy on 
the dissolution of the injunction, unless by pleading and evidence a necessity for 
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PLEADING — continued. 
further relief is shown, in which event the court, in the exercise of ifs general 
equity powers, will grant the relief. But such further relief cannot be afforded on 
exceptions which go only to the dissolution of the injuction, dismissal of the bill, 
and entry of judgment for statutory damages. Texas & N.O. R’y Co. v. White, 
129. 

3. The plaintiff in this action had sued the defendant and his vendee in trespass 
to try title, in a former action, and recovered judgment, which it was claimed was 
a bar to recovery for a wrongful seizure under sequestration. Held, 

(1) The former action being against the defendant and his vendee, and the pres- 
ent being against the defendant and his securities on the sequestration bond, and 
the causes of action being different, the former judgment was no bar. Blum v. 
Gaines, 135. 

4. A parol agreement that part of a sum of money promised to be paid in an 
obligation in writing could be discharged otherwise than in money, is not valid, 
and a plea of such fact was properly held insufficient as a defense in an action 
upon the obligation. Roundtree v. Gilroy, 176. 

5. An answer attacking a writing because given merely ‘‘ as evidence of a set- 
tlement and not as evidence of indebtedness,” it not appearing that the maker 
was ignorant of the terms of the writing, or that any fraud was used or mistake 
in obtaining it, was properly held insufficient. Jd. 

6. A subsequent parol agreement not executed nor performance tendered, for the 
settlement of part of a written obligation, would be insufficient as a defense. Id. 

7. it is not necessary to allege the age of the plaintiff in a suit for breach of 
promise to marry, so that the court may thereby judge whether plaintiff was of 
marriageable age at the making of the alleged contract. Glasscock v. Shell, 
215. 

&. In an action for breach of promise to marry, it is necessary that the facts be 
set out which are relied upon as damages. Jd. 

9. In a suit for the recovery of an interest in land based on a contract which, 
under the statute of frauds, could only be enforced when written, a demurrer to 
the petition, on the ground that it contained no allegation that the contract was 
in writing, will not be sustained. Horm v. Shamblin, 243. 

10. A vendee holding under an absolute deed with general warranty, and seek- 
ing to defend a suit for the purchase money on the ground of failure of title to a 
part of the land, must aver in his answer that he was ignorant of the defect in his 
title at the time of the purchase. Carson v. Kelly d Sweatt, 579. 

11. An allegation in defendant's answer that he fears the vendor would be un- 
able to respond in damages upon his warranty, for he knows of no property of 
the vendor subject to execution, is not a sufficient averment of insolvency. Id. 

12. Nor does an answer sufficiently allege fraud when it does not allege that 
the representations were made with intent to deceive, nor that the defendant was 
misled or deceived by them. Td. . 

13. An injunction was erroneously issued to restrain the enforcement of a magis- 
trate’s judgment for $10, on the ground, chiefly, that the plaintiff had filed in 
offset in the justice’s court a valid promissory note for $40, which had been dis- 
garded by the magistrate. The plaintitf amending his pleadings, sought a recov- 
ery on the $40 note, and prayed a foreclosure of an alleged lien on a tract of 
land. Held — 

(1) The amended petition could not support the original defective cause of 
action, and prevent a dismissal of the suit. 

(2) To permit such an amendment would lead to uncertainty and confusion in 
practice, and would be an improper exercise of discretion on the part of the 
court. Hualcomb v. Kelly, 618. 


PLEA IN BAR. See PLeaprna, 3. 
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PLEDGOR AND PLEDGEE. See Brit or Laprne, 1. 
POLICY OF INSURANCE. See Insurance ComMPaAny. 
POLITICAL QUESTION. See ConstirutrronaL Law, 7, 9. 


POSSESSION. 

1. It seems that possession, prior to conveyance, by permission of the vendor, but 
without any binding or written agreement to convey, is the possession of the 
vendor, and cannot avail to make out the defense of limitation of three years. 
Morris v. Meek, 385. 

2. It seems also that the defense of three years’ possession under title, or color 
of title, cannot avail defendants claiming under a deed from the surviving wife, 
qualifying under the statute as survivor of the community, when the plaintiffs 
claim under a deed from the husband in his life-time. Id. 


POWER OF ATTORNEY. See Powers. Mecuanic’s Lien, 6. 


POWERS. See Disrricr Arrornrey, 4. ExrcuTrors AND ADMINISTRATORS, 2. 
Mecuanic’s Lren, 6. 

1. A power of attorney was executed by a colonist on the 7th day of October, 
1835, authorizing the attorney to sell, convey and confirm to a third party named, 
‘“‘or any person he may choose,” and a good title in the name of the principal to 
make, to the league and labor of land to which he was entitled as a colonist, as 
soon as title should issue. The instrument contained clauses of ratification, author- 
ized substitution, renounced, according to the usual form, all laws that could affect 
its validity, and declared the power to be irrevocable. Title issue on the land on 
the 12th of October, 1835. The instrument was filed for record on the 12th of 
October, but recited its delivery on the 7th of October, 1835. Held, 

(1) Though not executed with the formalities necessary to make it an authentic 
instrument, it did not for that cause fail to take effect at its date. 

(2) The effect of the instrument, if valid, was to place the land the colonist ex- 
pected to receive beyond his control. 

(8) Though no consideration was recited, it was manifestly a contract to sell, and 
implied a consideration, since the power was made irrevocable. 

(4) Being a contract to sell before the issuance of title, it was in violation of the 
colonization laws in force, void, and conferred neither title or authority to convey 
title. Cook v. Lindsay, 67. 

2. A notarial act dated in October, 1835, was offered in evidence in 1881, which 
on its face purported to be the deed for a league of land of one Frost Thorn, as 
substitute attorney for Franklin and E. M. Fuller, who, it recited, were the attor- 
neys of Russell Williamson, the original grantee. No power from Williamson to 
the Fullers, or from them to Thorn, was produced, but the deed recited that Frost 
Thorn appeared and that he was known to the judge of the first instance before 
whom the instrument was executed. It described him as ‘‘substitute attorney of 
citizen Russell Williamson, . . . as appears from a judicial power executed 
this day by citizens Franklin and E. M. Fuller, attorneys of said Russell William- 
son, which power exists in this my court.’’ The original survey and grant both 
bore date the day before the date of the deed offered in evidence, arid the vendee 
therein made and reported the original survey. In asuit between a defendant 
who had been in possession since 1860 holding under that deed, and one claiming 
under a deed direct from Russell Williamson, dated in August, 1838, and recorded 
in 1841, but which was attacked (with conflicting evidence) as a forged instru- 
ment, held — 

(1) The recitations of the deed as to the original power, and of authority under it to 
substitute, and that a substitute attorney was made, were, in connection with the 
facts as recited above, sufficient to sustain a verdict finding authority in Thorn to 
make the deed. Storey v. Flanagan, 649. 
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PRACTICE IN DISTRICT COURT. See Brit or Exceptions. CONTINUANCE. 
Depositions. District JupGE, 2. Set-orr, 1. 

1. It is too late, after verdict, to object that a juror was not a freeholder. 
Schuster v. La Londe, 28. 

2. In the absence of citation, when jurisdiction over the person is acquired by a 
voluntary appearance and answer filed, it is not lost by sustaining a demurrer to 
the answer. Brooks vy. Chatham, 31. 

3. The statute required, in a suit by or against a minor, the appointment of a 
special guardian (Pasch. Dig., arts. 6969-6973; Acts of 15th Leg., 187, secs. 
134-138). Though the statute should have been strictly observed, yet, when a 
judgment was rendered in the district court in favor of a minor represented by 
next friend, no special guardian having been appointed, the next friend being 
recognized by the court below throughout the cause as the proper representative 
of the minor’s interest, without objection from the adversary, the failure to appoint 
a special guardian will be regarded as an irregularity only, and not such as to re- 
quire a reversal of judgment when urged for the first time after appeal. No 
payment should, however, be allowed on a judgment on such a proceeding other 
than a payment into court, until a guardian of the estate is qualified to receive it. 
Brooke y. Clark, 105. 

4. On the dissolution of the injunction the holder of the judgment pursues his 
ordinary remedy to collect the same, and the bond which restrained its collection 
gives him an additional security for hisdebt. Texas d N. O. R’y Co. v. White, 
129. 

5. A jury returned into court with a verdict. The district judge, upon exam- 
ining it, refused to receive it. The jury retired, and again came into court with 
another verdict, which was received. The district judge gave to counsel of the 
losing party a statement certifying to the terms of the first verdict. On motion 
for new trial, the refusal to receive the first verdict was urged as a ground for new 
trial. On appeal, held, 

(1) The action of the trial judge was not before the supreme court for revisal — 
not appearing by bill of exceptions. 

(2) If the certificate of the judge to the terms of the verdict, etc., be held to be 
in effect a bill of exceptions, yet as it was not shown that objection was made at 
the time to the action of the judge, that action wouid not be revised. 

(8) But the action was not condemned as error, had it been before the court on 
appeal. J. & G.N. R. R. Co. v. Stewart, 166. 

6. See charge approved as not upon weight of testimony. Id. 

7. The whole charge should be taken togeith»r to determine whether appro- 
priate. Each clause must be taken in connection with the other parts. Jd. 

8. Where the evidence to a fact is positive and not disputed or questioned, it is 
to be taken as an established fact; and the charge of the court should proceed 
upon that basis. Jd. 

9. The district court has power to appoint jury commissioners at any time to 
supply jurors necessary to the trial of causes before it. Roundtree v. Gilroy, 176. 

10. But the more regular mode would be to reconvene the jury commissioners 
for the term than to appoint a new commission. Id. 

11. Only the statutory causes can be argued to support a challenge to the 
array. Id. 

12. That the testimony may preponderate in favor of the verdict, will not sus- 
tain it when an erroneous charge may have influenced the jury in the finding. 
Dwyer v. Continental Insurance Co., 181. 

13. A motion against a county attorney to compel him to pay into the state 
treasury money which he had collected by suit against a defaulting tax collector, 
is practically a suit against him by the state, and where seven such motions were 
made, in seven different cases, it was not error to consulidate them; nor was it 
error to refuse the costs of more than one motion. State v. Moore, 307. 
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PRACTICE IN DISTRICT COURT — continued. 

14. In a suit to vacate a decree, rendered on March 7th in accordance with an 
agreement of parties made March 4th, based on the alleged insanity of plaintiff at 
both dates, it was error to submit to the jury the single issue of insanity at the 
date of the agreement. Brown v. Rentfro, 327. 

15. After verdict for plaintiff on that issue, it was error to render judgment non 
obstante veredicto for defendants. Id. 

16. Plaintiff was not entitled to have the decree vacated on a verdict which did 
not establish his insanity at the date of its rendition. Td. 

17. In passing on a motion for a new trial based upon matter outside of the 
record, and supported by the affidavit of the party making the motion, it is com- 
petent for the court to receive counter affidavits. Davis v. Ransom, 353. 

18. Where the ground of such motion is an asserted violation of a verbal agree- 
ment not to try the case in the absence of the adversary, an agreement which 
under the rules of court should have been in writing, counter affidavits may be 
received, setting forth the purport of that agreement, as understood by the oppos- 
ing party. Id. 

19. It is not error to instruct the jury to find for defendants, if, under the evi- 
dence, the plaintiff is not entitled to recover. Stringfellow v. Montgomery, 349. 

20. A motion to dissolve an injunction for want of equity in the petition having 
been rightly sustained, and no amendment being made to the petition, the suit as 
one for injunction should be dismissed. Corsicana v. White, 382. 

21. When, after the submission of a ease, it is withdrawn from the jury and de- 
cided by the court, the charge which had been given cannot be regarded as show- 
ing the legai grounds on which the case was decided. Barnard v. Tarleton, 
402. 

22. So much of the deposition of a witness as is not pertinent to the interroga- 
tories propounded, should, when properly objected to, be stricken out. Lee & Co. 
v. Stowe et al., 444. 

23. Formerly such an objection might be made at the trial; but now, under the 
Revised Statutes, it seems that it goes to the form and manner of taking, and that 
notice thereof sbould be given in writing before the trial commences. Id. 

24. It is questionable whether the objection to an interrogatory as leading, is not 
aiso one going to the form and manner of taking, and which should be made like 
other objections of that class. The bearing of Purnell v. Gandy, 46 Tex., 198, on 
this question, considered. (See opinion for the individual views of Associate Jus- 
tice Stayton on this question.) /d. 

25. The refusal of a witness to answer relevant and proper interrogatories is 
good ground for excluding his deposition, if notice of the intention to move to ex- 
clude be given before the commencement of the trial, as required by the stat- 
ute. Id. 

26. It is error in the court to allow counsel to discuss before the jury the irrele- 
vant question of the wealth of a party, and to insist that the wealthier the par- 
ties the greater should be the amount of damages assessed against them; and this 
error is not cured by the failure of opposing counsel to interpose objection at the 
time. Willis d Bro. vy. McNeill, 465. 

27. Where portions of the charge given were calculated to misiead the jury, 
although the view of the law intended to be presented was correct and would have 
been rightly understood by one of legal training, a special charge clearly present- 
ing the law, being asked, should have been given. Id. 

28. The objection that the petition of one who sues as heir does not show that 
there was no administration, and no necessity for administration, cannot be taken 
by a motion in arrest of judgment; nor is such objection, if properly taken, valid, 
when the object of the suit is to cancel the conveyance or unauthorized ‘will of the 
deceased. Veal v. Fortson, 482. 

29. One who, pending a suit involving property, purchases at a trust sale the 
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PRACTICE IN DISTRICT COURT — continued. 
interest of one of the parties in that property, occupies a position entitling him to 
intervene in that suit. Fleming’s Executors v. Seeligson, 524. 

30. Parties properly before the court are required to take notice of a petition of 
intervention, filed by leave of court, and though at the time of such intervention 
and judgment for intervenor, one of the defendants against whom judgment was 
rendered was dead, and another temporarily insane, yet, the court having ac- 
quired jurisdiction over them, and they having appeared and answered, being 
represented by counsel, and no suggestion being made of record of the death or 
insanity, the judgment rendered was not a nullity, but was only voidable. Jd. 

31. Where at the time the intervenor gets leave and comes in, the whole interest 
in the property is in controversy in the suit, he may litigute his right to the entire 
property. Id. 

32. An injunction was erroneously issued to restrain the enforcement of a mag‘s- 
trate’s judgment for $10, on the ground, chiefly, that the plaintiff had filed in 
offset in the justice’s court a valid’ promissory note for $40, which had been disre- 
garded by the magistrate. The plaintiff amending his pleadings, sought a re- 
covery on the $40 note, and prayed a foreclosure of an alleged lien on a tract of 
land. Held — 

(1) The amended petition could not support the original defective cause of ac- 
tion, and prevent a dismissal of the suit. 

(2) To permit such an amendment would lead to uncertainty and confusion in 
practice, and would be an improper exercise of discretion on the part of the court. 
Halcomh v, Kelly, 618. 

33. In cases tried without a jury, a party desiring to appeal should himself avail 
of the statute requiring the judge, when requested, to state in writing his conclu- 
sions of fact and law; the object of that statute being to enable the appellant to 
point out in his assignment of errors the precise points on which the case was 
decided. Hardin v. Abbey, 582. 

34. When the assignment of error is too general, the court may nevertheless 
take notice of fundamental errors, apparent of record. Id 

35. Under art. 2257, R. S., a party to a suit may, by filing three days before the 
trial the affidavit of one who is a stranger to the record, that he believes an in- 
strument which has been, or which may be recorded, to be a forgery, compel proof 
of its execution. Storey v. Flanagan, 649. 

36. When special issues are submitted to a jury, and an issue raised by 
the pleading is omitted, the party raising it, who failed to ask its submission on 
the trial, will not be heard to complain for the first time in the supreme court, but 
will be regarded as having acquiesced in its omission on the trial below. De Caus- 
sey v. Baily, 665. 


PRACTICE IN SUPREME COURT. See Acrerp Casz,1. Britt or Excep- 
TIONS. 

1. A party will not be sustained when he complains that the judge, in his 
charge to the jury, assumed as true the existence of a state of facts not contra- 
dicted by evidence, and which was sustained by testimony introduced by himself. 
Grigsby v. Caruth, 259. 

2. An objection based on the want of proper parties comes too late when made 
for the first time in the supreme court. Id. 

3. The proceeds of attached property being by order of court placed in bank 
subject to further order, and there being a bil! of exceptions to the ruling of the 
court quashing the attachment, held, that the plaintiff in error was entitled to 
have the latter ruling revised, and this notwithstanding some contradictory recitals 
in the record. Gasquet v. Collins, }A0. 

4. The record of a judgment, erroneously disallowed as a set-off, showing notice 
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PRACTICE IN SUPREME COURT —continued. 


of appeal, the case was remanded to give appellees an opportunity to show that 
the judgment had been set aside. Rust v. Burke, Turner & Co., 341. 

5. It being manifest that a case was decided on a certain issue, the question 
whether the court erred in admitting evidence on a different issue becomes imma- 
terial, and will not be considered. Douglass v. Mundine, 344. 

6. The ruling as to the competency of a witness will not be revised, when the 
testimony of that witness was wholly immaterial, and could not have influenced 
the verdict. Zorn v. Tarver and Wife, 388. 

7. A question not raised by the assignment of errors, and not directly made in 
the briefs of appellant on the original hearing, will not be considered. F'retelliere 
v. Hindes, 392. 

8. Where there is no assignment of errors only such objections can be consid- 
ered as go to the foundation of the action, and from which it plainly appears that 
the judgment is erroneous. Hardesty v. Fleming, 395. 

9. When, after the submission of a case, it is withdrawn from the jury and 
decided by the court, the charge which had been given cannot be regarded as 
showing the legal grounds on which the case was decided. Barnard v. Tarleton, 402. 

10. See this case for circumstances under which the supreme court, of its own 
motion, suggested and considered the question of the constitutionality of a special 
act of the legislature constituting the basis of the title of both parties, and of the 
title on which the appellee, as plaintiff, had recovered in the lower court. Bacon 
v. Russell, 409. 

11. An appellant who joined in a demurrer to the evidence without objecting 
to it as not made at the right time, cannot make that objection available in the 
supreme court. Tierney v. Frazier, 437. 

12. A bill of exceptions which shows that the only objection raised to evidence 
offered was obviated, and that the evidence was then introduced without further 
objection, shows nothing of which the party can complain. Willis @ Bro. v. 
McNeill, 465. 

13. Questions asking what would be the effect on the credit and commercial 
standing of a merchant should he ask and obtain an extension of time on his 
indebtedness, or execute and have recorded a mortgage to secure his indebtedness, 
are objectionable, as seeking to elicit opinions and not facts. Jd. 

14. Questions whether it was customary for a merchant in good standing to 
execute a mortgage to secure his debts, or, on being requested by his creditor, to 
furnish a statement of his assets and liabilities, were irrelevant to the issue 
whether an attachment, sued out on the ground that the defendant was about to 
convert his property into money for the purpose of defrauding his creditors, was 
sued out wrongfully and maliciously, or not. Id. 

15. One who, by the order of the county court, was awarded relief embraced in 
his prayer, and on appeal to the district court was awarded the same relief, but 
in an enlarged degree, cannot in the supreme court complain of these orders. 
Veal v. Fortson, 482. 

16. An appeal will be dismissed on motion filed in due time, if the appeal bond 
misdescribes the judgment and is otherwise informal. Thomas v. Thomas, 516. 

17. See the opinion ir. this case for remarks in regard to the right of the party to 
abandon an appeal liable to be dismissed for informality, and to prosecute a writ 
of error to the same term of court. Id. 

18. A citation in error which fails to show the date of filing the petition in error, 
or to show that a supersedeas had been granted, fails to conform to the require- 
ments of the statute, and will be held defective on a motion to dismiss the writ of 
error. Id. 

19. The absence of service of the citation in error, no reason being shown why 
service was not had, is also a sufficient ground for sustaining such motion. Id. 
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PRACTICE IN SUPREME COURT — continued. 

20. An assignment of errors having been filed in the prosecution of an appeal, 
afterwards abandoned, and being incorporated in the transcript brought up by 
writ of error, will answer the requirements of the statute. Id. 

21. When special issues are submitted to a jury, and an issue raised by the 
pleading is omitted, the party raising it, who failed to ask its submission on the 
trial, will not be heard to complain for the first time in the supreme court, but 
will be regarded as having acquiesced in its omission on the trial below. De 
Caussey v. Baily, 665. 

PRE-EMPTION. See Bounpary, 4. 

1. One occupying a rented place as a tenant removed with one of his family, a 
son, to a point on the public domain three miles distant, and began to make im- 
provements, until three months afterwards, when he removed thither the rest of 
his family and remained there permanently. Held, 

(1) It must be presumed that he took possession of the place to which he re- 
moved for the purpose of making it his home, and it became such from the time 
he took possession. 

(2) In a contest with a subsequent locator, his failure to procure a survey of the 
land within twelve months after his settlement, if prevented by the conflicting 
location, worked no forfeiture of pre-emption rights; and the fact that he caused 
the field notes of his pre-emption survey to be returned to the general land office 
within twelve months after the passage of the act of May 26, 1873, entitled ‘* An 
act for the benefit of actual occupants of the public lands,’ gave him the better 
right to the land. Thomas v. Porter, 59. 

2. A contract by which one desiring to appropriate public domain as a pre- 
emptor, agrees to convey to a third party a portion of the land when title is 
secured, in consideration of his services in building a house on the land, fencing 
and cultivating it, is not violative of public policy, and, after the issuance of title 
by the state, may be enforced. Horm v. Shamblin, 243. 

3. One whose wife owns a homestead which is occupied as such by the family, 


cannot acquire by pre-emption another homestead on the public domain. Garri- 
son v. Grant, 602. 





PRESUMPTION. See BurpEN oF Proor, 2. DeEcLarations, 1. INSURANCE 
Company, 2. 


PRINCIPAL AND AGENT. See Damages, 27. Raruway Company, 1. 

1. Where an agent not authorized to determine boundary lines, but only to sub- 
divide the land, fixes upon wrong boundary lines, the state is not bound thereby, 
either on the ground of estoppel or acquiescence. Saunders v. Hart, 8. 

PRINCIPAL AND SURETY. See Neeuiicence, 1. 

1. The payment of a note by a surety is not, as between himself and the princi- 
pal, an extinguishment of the same, and his right of action against the principal 
is upon the note and not on an implied assumpsit. Tutt v. Thornton, 35. 

2. The securities on the bond of an officer of an incorporated company, for the 
faithful performance of his duties as such, are not relieved from liability on account 
of the fact that the officer wasalready a defaulter when the bond was given, pro- 
vided the officers of the corporation had no knowledge of the defalcation. Mere 
negligence in the officers of the corporation in failing to detect the fraud will not 
relieve the securities. Bennett v. S. A. R. E. B. d& L. Association, 72. 

3. This case distinguished from Graves v. Lebanon National Bank, 10 Bush, 
overruled. Id. 

4. Taxes collected and paid into the treasury cannot lawfully be applied to the dis- 
charge of a pre-existing debt of the tax collector on a former account. The col- 
lector cannot authorize it, nor can the comptroller apply it to the injury of the 
sureties of the collector. State v. Middleton's Sureties, 185 
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PRINCIPAL AND SURETY — continued. 

5. Thatthe comptroller was ignorant of the source from which funds have been 
received, which have been by him, without instruction from the colleetor, applied 
to his indebtedness for taxes for former years, does not deprive the sureties of the 
benefit of the payment of such funds into the treasury by their principal. Id. 

6. The contract of the sureties upon a tax collector’s bond is that the collector 
shall pay into the state treasury, either directly or indirectly, all funds which he 
might collect, and which, under the law, are so to be paid. Id. 

7. A payment by the collector, out of funds other than tax money so collected, 
can be applied by the collector as he may indicate, and, in the absence of direction, 
the comptroller may direct its application. Id. 

&. Without default upon the part of their principal in regard to that which his 
sureties have contracted he shall do, there can be no liability upon them. Such 
liability cannot depend upon the application of the funds after they legally reach 
the treasury. Id. 

9. A payment of a school fund draft drawn upon the tax collector by the use of 
or out of county taxes received by him for the current year, would be unlawful, 
and in the application of such payment the sureties could make no complaint. 
They can have no rights resulting from such transaction. Id. 

10. Where a joint obligation was executed in 1866, the estate of a deceased 
obligor continued to be charged by virtue of said obligation, in the same manner 
as it would have been had the obligation been joint and several, and this was so 
although the deceased was only a surety. Hart. Dig., art. 635; O. & W. Dig., 
art. 1594. Mays v. Cockrum, 352. 

11. A surety is discharged by a valid agreement made without his consent, 
varying the original contract in any material particular, whether the change be to 
his benefit or prejudice. Lane d& Saylor v. Scott et al., 367. 

12. If the contract be executory on both sides, a binding agreement extending 
the time of performance is a material change. Id. 

13. Such an agreement, where the contract contemplates mutual acts to be per- 
formed by both parties, such as tender of specific articles by the one, and accept- 
ance or rejection by the other, is supported by a su‘icient consideration, each party 
being both promisor and promisee. Id. 


PRIVY EXAMINATION. See CertiFicate oF ACKNOWLEDGMENT. 
1. A certificate of acknowledgment of a married woman sufficiently shows ner 
privy examination when it states that she was examined separate and apart from 
her husband. Coombes v. Thomas, 321. 
2. Belcher r. Weaver, 46 Tex., 294; Solyer v. Romanet, 52 Tex., 567, approved. 
Id. 


PROBATE MATTERS. See Apprat, 3,4. Estatesor DECEDENTS. GUARDIAN 
AND Warp, 1, 2, 3, 4, 5,6. Parrrrion, 1. 

1. In a suit brought to establish as a muniment of title a will probated in an- 
other state, its regular probate in this state should be shown; and a certified copy 
of the same, and its probate in such other state on evidence sufficient to admit it 
to probate here, are inadmissible. Brundige v. Rutherford, 22. 

2. A credit on the purchase money note growing out of a transaction with the 
mother of a minor legatee, in which the note of the purchaser was substituted for 
the legacy due the minor, was rightly disallowed. The right of the minor to de- 
mand the legacy from the executors was not affected by such a transaction. 
Wright v. Heffner’s Executors, 518. 


PROMISSORY NOTE. See Prrncrpat anp Surety, 10. 
1. When one who indorses a note before its delivery, but who is not a party 


thereto on the face of the note, subsequently pays it, and sues the maker, the 
erasure of his indorsement by a pen-mark drawn through his signature is not a 
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PROMISSORY NOTE — continued. 
material alteration as between the parties to the suit, and does not affect the lia- 
bility of the maker. Twtt v. Thornton, 35. 

2. The payment of a note by a surety is not, as between himself and the prin- 
cipal, an extinguishment of the same, and his right of action against the principal 
is upon the note and not on an implied assumpsit. Jd. 

5. Holliman v. Rogers, 6 Tex., 91, overruled. Id. 

4. After a promissory note, apparently the property of the holder, and authen- 
ticated by him as a claim against the estate of one of the makers, had been pre- 
sented and rejected as such claim, his subsequent erasure of indorsements which 
were secondary or collateral to the liability of the makers, did not prejudice his 
right to recover of the estate. The cause of action continued the same. Morris 
v. Cude, 337. 


PROTEST. See Taxation, 9. 
PUBLIC POLICY. See Contract, 4. PrE-Emprion, 2. 
PUBLIC FREE SCHOOLS. See Crrires anp Towns. TAXAaTrIon. 


PURCHASER. See Executors AND ADMINISTRATORS, 3, 4. GUARDIAN AND WARD, 
1,2, 3, 4,5. Innocent Purcuaser. INTERVENTION, 1. PRactTice rN Dis- 
trict Court, 30. PurcHAsER IN Goop FarrH. SEPARATE PROPERTY OF 
Wires, 5. 

1. The registration of a bond conditioned to made title to land on payment of a 
certain consideration is constructive notice to a purchaser of the land under execu- 
tion of the rights and equities of the obligee; and the payment of the real con- 
sideration, though greatly less than that recited in the bond, sufficed to divest the 
obligor (the defendant in execution) of all right to the premises. Schuster v. La 
Londe, 28. 

2. A purchaser of real estate at a guardian’s sale, made on the order of the 
probate court, cannot be affected by his inability to show that the order was made 
on the written petition of the guardian asking for it. He is not bound to look be- 
yond the judgment of the court having jurisdiction. Robertson v. Johnson, 62. 

3. See the opinion in this case for circumstances under which the defense that 
no title passed at an executor’s sale made for a fair price, for the purpose of parti- 
tion, and acquiesced in by the heirs, could not avail the purchaser, after the lapse 
of ten years. Wright v. Heffner’s Evecutors, 518. 


PURCHASER IN GOOD FAITH. See Bounpary, 1, 4. INNocENT PURCHASER. 
LimrraTion, 11. PurcHaAsEr. 

1. When upon the face of a deed by the husband, in which the wife does not 
join, purporting to convey a perpetual easement in land which is her separate 
property, it appears that the deed was made without consideration, the party 
claiming the easement cannot, as against the wife, defend as an innocent pur- 
chaser without notice — there being no evidence that the conveyance from the 
husband induced the expenditure of money in furtherance of the easement. 7’. 
dé: P. R’y Co. v. Durrett, 48. 

2. A purchaser at a sale, made under a decree of court which had no jurisdic- 
tion, may still under some circumstances be a purchaser in good faith, and as such 
entitled under the statute to compensation for improvements made on land pur- 
chased before eviction. See opinion for such a case. French v. Grenet, 273. 

3. The claim of a defendant in possession under a void judicial sale, for the 
value of necessary and beneficial repairs, made by him on improved real estate, 
and which have enhanced the value of the property, is based upon a higher equity 
than if the improvements were merely ornamental, or new. See statement and 
opinion for a case in which such a claim was allowed. Jd. 
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PURCHASER IN GOOD FAITH —continued. 

4. A purchaser at a void judicial sale, when the money paid by him was applied 
to the discharge of a valid judgment which constituted a lien on the land, is sub- 
rogated to the rights of the judgment creditor, and entitled to be reimbursed the 
amount paid, before eviction. Id. 


QUARE. See Suerrrr, 2. 


RAILWAY COMPANY. 

1. In a suit for damages resulting from the alleged negligence of railway em- 
ployees in running over a traveler at a road crossing, it is not error, on a proper 
state of facts, to submit to the jury the question whether the employees of the 
company, in the exercise of proper watchfulness and caution in approaching the 
crossing, should not have discovered the plaintiff on the track, or in danger, in 
time to have stopped the train. JT. & P. R’y Co. v. Chapman, 75. 

2. A person approaching a railway track at a road crossing is bound to use such 
precautions as a prudent man would resort to under like circumstances; but any 
attempt by the court to prescribe the precise thing he should do in exercising such 
caution, would be an invasion of the province of the jury, by charging on the 
weight of evidence. Id. 

3. If horses driven along a public highway become unmanageable from fright, 
and thus rushing to a road crossing ure killed by a passing train, if their fright 
and unmanageable state were occasioned by the near approach of the train, and 
that near approach was caused by a failure to give the signals of approach pre- 
scribed by statute, the company would be liable in damages, there being no con- 
tributory negligence on the part of the driver. Id. 

4. A party driving along a public road, whose horses became unmanageable 
from fright on the near approach of a railway train, was thrown violently by the 
locomotive from the railway track, whereby injury resulted. In a suit for dam- 
ages, held, 

(1) If the plaintiff's failure to discover the approaching train in time to avoid 
the danger, and his want of preparedness to avoid the danger when discovered, 
were not caused or induced by the failure of the railway employees to give the re- 
quired signals, but were caused by plaintiff's own want of proper care, then the 
railway company was not responsible, unless its employees were remiss in not en- 
deavoring to stop the train when they saw or should have seen plaintiff's danger. 
Id. 

5. See opinion for charge of court regarding negligence reviewed and approved. 
Id. 

6. See opinion for a case in which actual damages were claimed for personal in- 
juries inflicted through the negligence of a common carrier, and in which it was 
held, not only that the plaintiff was entitled to damages for pain and suffering 
caused by his injuries; tocompensation for value of time lost while rendered in- 
capable of work, and for diminished capacity to labor up to the time of the trial, 
but for all future increased disability to acquire gains from labor. It was also held 
that, as an element of actual damage, might be estimated the fact that the injury 
had diminished the capacity of the injured party mentally and physically for de- 
velopment, whereby his gains might be increased in future life. H. & T.C. R'y 
Co. v. Boehm, 152. 

7. See opinion for charges asked, in overruling which there was no error. Id. 

8. See opinion for facts under which a verdict for $5,000 actual damages for 
personal injuries caused by the negligence of the employees of a railway company, 
was held not to be so excessive as to require a reversal therefor. Jd. 

9. In a suit for damages against a railway company for the negligent killing of 
plaintiffs’ son, the fact that the petition showed that the son was over twenty-one 
years of age at the time of his death, would not make the petition subject to 
demurrer. H. & T. C. R’y Co. v. Cowser, 293. 
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RAILWAY COMPANY — continued. 

10. In a suit for damages against a railway company for personal injuries caused 
by the negligence of its agents, it is not necessary that the petition should nega- 
tive by its averments the existence of contributory negligence on the part of the 
person injured, unless it contain allegations which, unexplained, would establish a 
prima facie case of negligence of the injured party. Id. 

11. The measure of actual damages in a suit by a parent for the killing of. his 
son by a railway company is the actual pecuniary injury which resulted from the 
act complained of, and this is not necegsarily confined to the period of the son's 
minority. Id. 

12. In an issue involving the question of negligence of a railway company in 
the management of a switch from which it is claimed that damage results, it is 
competent for the defendant to introduce evidence of the mode adopted generally 
by prudent railroad men in switching their cars under like circumstances. Id. 

13. The measure of damages to which a parent is entitled for the negligent kill- 
ing of his son by a railway company, suggested as being such a sum as would 
purchase an annuity equal to the value of the pecuniary aid which the parent 
would have derived from the deceased, calculated on the basis of all the facts and 
circumstances of the particular case, reasonably accessible in evidence, and includ- 
ing the probable duration of life. In such a case the plaintiff should give evidence 
of such facts as would furnish the basis for a verdict; such as the circumstances of 
the deceased, his occupation, age, health, habits of industry, his sobriety and econ- 
omy, his skill and capacity for business, his annual earnings, and the probable 
duration of his life. In the absence of such evidenc? there is no standard by which 
to test the correctness of a verdict in such a case. Id. 

14. Though, under the statute, actual damages may be recovered for death 
caused by the unfitness, gross negligence or carelessness of the servants or agents 
of a railway company, as weil as for the negligence or carelessness of the proprie- 
tor, owner, charterer or hirer, yet exemplary damages will be allowed only for the 
willful act, omission or gross negligence of the ‘‘defendant *’ to the suit, for the 
willful act, omission or gross negligence of one representing the corporation in its 
corporate capacity, not a mere ordinary agent or servant. Id. 

15. An express willful intent to do an injury resulting in damage cannot be im- 
puted to the principal when the injury was inflicted by an employee, and when the 
wrongful act has neither been authorized or ratified. Id. 

16. It was a question of fact whether a train-master charged with the duty of 
examining for defects, etc., in machinery, etc., actually knew or could have known 
the defect causing his own death. His duty as employee does not, as matter of 
law, relieve the company employing him from responsibility for negligence in the 
use of defective machinery. I. & G. N. R’y Co. v. Kindred, 491. 

17. The test of diligence adopted by the supreme court required of railroad com- 
panies in furnishing and maintaining proper cars, machinery, etc., is that of ordi- 
nary care. Mo. P. R’y Co. v. Lyde, 505. 

18. It was error to charge that the railroad company is bound to protect its 
servants from injury by reason of latent or unseen defects, so far as human care 
and foresight can accomplish the resuit. Jd. 

19. In a suit for damages for personal injury, no testimony was produced from 
which with any certainty the jury could estimate the amount of a medical bill; it 
was error to incorporate it in the charge upon the measure of damages. Id. 

20. Whatever may be the rule in cases of slander and of breach of promise 
of marriage, yet in a suit for damages for personal injury against a rail- 
road company, brought by the party himself, although the plaintiff may show the 
nature of his business and the value of his services in conducting it as grounds 
for estimating damages, yet his wealth or poverty is an immaterial issue. Id. 

21. Special exceptions to an allegation of poverty of plaintiff in the petition in 
such suit should be sustained. Id. 
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RECITALS. See Jupe@Mment, 4. 

1. Art. 1327, Pasch. Dig., can only be construed to make a conveyance of the 
ward's land sold under order of the probate court prima facie evidence that all 
the requisites to a valid sale have been complied with, when in fact a decree confirm- 
ing the sale has been made by the court. In the absence of such confirmation, the 
recitals in the deed cannot be considered as prima facie evidence that such decree 
had been made. Robertson v. Johnson, 62. 


REGISTRATION. See Conrract, 6. * 
1. The registration of a bond conditioned to make title to land on payment of 
a certain consideration is constructive notice to a purchaser of the land under ex- 
ecution of the rights and equities of the obligee; and the payment of the real 
consideration, though greatly less than that recited in the bond, sufficed to divest 
the obligor (the defendant in execution) of all right to the premises. Schuster v. 
La Londe, 28. 


RENT. See Sats, 1. 

REPEAL. See Construction or StaturEs, l. 

RES ADJUDICATA. See JupGmeEnt, 3, 5,6. PLeaprne, 3. 
RESTITUTION. See Executors anp ADMINISTRATORS, 3. 


RIGHT OF ACTION, See Acrron. 

1. An adult freedman, born of parents who were slaves in Georgia, was acci- 
dentally killed on the H. & T. Central Railroad in 1873. The father, who was 
still a resident of Georgia, sued the company for damages. Held that, in the 
absence of evidence showing that the laws of Georgia differ from those of Texas, 
the legal relation of father and son existed between the two, and the father was 
competent to sue as such. H. dT. C. R’y Co. v. Baker, 419. 

2. In 1873 there could be no recovery of exemplary damages in such cases 
unless the homicide occurred through some willful act or omission; nor, where it 
so occurred, was the father one of the class of heirs who could recover exemplary 
damages. Id. 


RULES OF COURT. See AsstGNMENT OF ERRoRs, 3. 

1. The full stenographic notes of the testimony and proceedings on the trial of a 
cause should not incumber the record as a substitute for the statement of facts. 
Such practice is in violation of a rule of court (Rules for District Court, 71, 72). 
Dreiss vy. Friedrich, 70. 

SALARY. 

1. The appropriation of a less sum than is fixed by general law as the salary of 
an officer does not operate as a repeal or amendment of the act fixing the salary. 
State v. Steele, 200. 

2. The act fixing the salary of the adjutant-general at $3,000 per annum re- 
mained in force until reduced by the Revised Statutes, art. 4667, notwithstanding 
appropriations for a less sum made by the legislature. Jd. 

3. The acceptance of an amount less than the salary under an appropriation of 
such less sum, does not estop the officer from claiming the full amount of the 
salary, in a suit allowed by legislative act, to ascertain what, if any, may be owing 
such officer. Jd. 

4. Section 6 of the act ‘‘ To organize and defize the powers of the criminal dis- 
trict court in and for the counties of Galveston and Harris, and to prescribe the 
duties thereof *’ (2 Pasch. Dig., art. 6140), is as follows: ‘‘ There shall be appointed 
by the governor, . . . a judge for said court, who shall hold his office 
forfour years, . . ~. and shall receive the same salary as judges of the district 
courts.’ In the constitution of 1876 this court was retained (art. V, sec. 1), ‘* with 
the district jurisdiction and organization now existing by law, until otherwise pro- 
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SALARY — continued. 
vided by law."’ By the constitution the salary of the district judges was fixed at 
$2,500 a year, no legislation existing otherwise fixing the salary of the judge of 
said criminal district court. Held, 
(1) It was the intent that the salary of the criminal district judge conform to 
and be dependent upon the salary of the judges of the district court. 
(2) An appropriation law does not alter a salary fixed by statute. State v. Cook, 
5, 


SALE. See Acqurescence, 1. Contonirzation Laws, 1. Guarprian and Wakp, 
1, 2, 3, 4,5. Powers, 1. 

1. A piano was delivered by C. to N. under a written contract, reciting that N. 
had hired and received it of C., N. promising, in addition to $75 paid on its 
delivery, to pay $50 for each quarter it was kept, to return it on demand, not to 
remove it without C.’s written consent, and to keep it insured. It was also stipu- 
lated that on further payment of $350 (in addition to the $75), in monthly pay- 
ments which N. agreed to make, the piano was to become the property of N. In 
a suit for the piano by C. against K., who had in good faith bought of N., held, 

(1) That the terms of the agreement are so inconsistent that it cannot be held 
to be both a renting and a sale. 

(2) That it is not a renting, as the first part of the agreement recites it to be. 

(3) If valid at all, it must be held to be a sale, and that the pretended renting 
was but a device to secure the remainder of the purchase money. 

(4) That thus regarded, conceding its validity as between the parties, it would 
be contrary to the policy of the registration laws to hold the contract binding on a 
purchaser in good faith, for value, without notice. Kvittel v. Cushing, 354. 

2. Under the statutes in force in 1871, executors authorized by the will to sell, 
had power to sell lands without any previous order of court, it not appearing that 
the estate owed any debts; and such sale would not be void, though not made in 
strict conformity with the mode prescribed for administration sales, when made 
under order of court. Wright v. Heffner’s Executors, 518. 


SCHEDULE. See Bankrupt, 1-3. 


SCHOOL FUNDS. 

1. A payment upon a draft upon the collector on account of the school funds is 
subject to the same rules as to the use of state funds, and the effect of using them 
in such payments, as if made directly to the treasury. State v. Middleton’s Sure- 
ties, 185. 


SCHOOL LANDS. 

1. The donations of lands to the several counties were couplea with tne express 
provision that the counties should pay in money the expense of locating and sur- 
veying them; the fees for locating and surveying them were also ijimited in the 
grant. Tomlinson v. Hopkins County, 572. 

2. A county court had no power to give a part of the school lands to pay ex- 
penses of their location. A deed for such purpose was properly cancelled. Id. 

3. The law allowing at the rate of $100 per league for such services, the county 
seeking the cancellation of such deed is subject to the charge allowed by law with 
interest from date of the patents. Id. 

4. In such case a county can be called to answer without submitting the claim 
to the county court. Id. 


SCHOOL TAX. See Crtres anp Towns. 
1. Towns and cities have no power to levy taxes for school purposes other than 
as expressly authorized by the constitution. City of Fort Worth v. Davis, 225. 
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SCHOOL TAX —continued. 

2. Save under an express grant of power in the constitution, the legislature 
cannot confer upon city authorities power to levy taxes for school purposes. Id. 

3. A city, in its capacity as a school district, has no oth»r power to levy such 
taxes than can be found expressly authorized in the constitution. Jd. 

4. Construing art. XI, sec. 10, of the constitution, as follows: ‘‘ The legislature 
may constitute any city or town a separate and independent school district. And 
when the citizens of any city or town have a charter authorizing the city authori- 
ties to levy and collect a tax for the support and maintenance of an institution of 
learning, such tax may hereafter be levied and collected, if, at an election held for 
that purpose, two-thirds of the tax-payers of such city or town shall vote for such 
tax,” held, ‘ 

(1) Its first clause clearly authorizes legislation for the purpose of making such 
city, etc., a school district upon assuming control of its public schools. 

(2) Following the legislative construction, when a city has taken control of its 
public schools in the mode prescribed by the statutes, it may thereafter levy a 
school tax, if two-thirds of its property tax-payers shall so vote. 

(3) This decision is not satisfactory to the court, but it not being clearly wrong, 
the legislature and executive are followed and their construction allowed. Jd. 

5. The constitution gives authority to levy atax “if . . . two-thirds of the 
tax-payers of such city or town shall vote for such tax.’”” These words preclude an 
implied assent to such tax by not voting therefor at an election held to determine 
upon such tax. Id. 

6. The action of the city authorities determining the result of such election can- 
not be collaterally attacked. Id. 

7. The Revised Statutes, art. 3785, authorized the submission to be voted on of 
the question, ‘‘ Shall such an amount be raised by taxation, not to exceed one-half 
of one per cent., in addition to the pro rata of the school fund received from the 
state, as may be necessary to conduct the schools for ten months in the year?” 
While in force it did not authorize the submission to vote whether a specific rate 
per cent. be levied. Id. - 

8. The submission, on March 2, 1880, by the city authorities of Fort Worth, of 
the question whether a school tax of one-fourth of one per cent. be levied, being 
before the amendment of said act, was without authority and void; and a per- 
petual injunction against the collection of the tax so claimed to be authorized, 
was sustained. Id. 


SEPARATE ACKNOWLEDGMENT. 

1. Under the act of April 30, 1846 (Pasch. Dig., art. 1003), regulating the 
method of conveying the separate property of the wife and homestead, if the cer- 
tificate of the officer recites that the wife signed the deed as her voluntary act and 
deed, etc., the omission to certify that she acknowledged that she had also “sealed 
and delivered” the deed as prescribed by the form given in the statute is not 
material. Mullins v. Weaver, 5. 

2. The certificate of the separate acknowledgment of a married woman is con- 
clusive of the facts therein stated, where the conduct of the grantee is in good 
faith, and he pays a valuable and adequate consideration for the property. Waltee 
v. Weaver, 569. 

3. In the absence of fraud or duress, the wife cannot be heard to say that she 
did not understand the officer’s explanation of the effect of the deed. Id. 

4, Where the married woman did not speak English, and the deed was explained 
to her by the officer through an interpreter of her own selection, she cannot be 
heard to say that he was incompetent or corrupt, or failed to interpret correctly. 
Id. 

5. The proper practice in such cases is for the interpreter to be sworn. Id. 
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SEPARATE PROPERTY OF WIFE. See Easement, 3. Lanp, 4. 

1. The interest resulting from a loan of the wife’s money is not protected by 
statute as the separate property of the wife against liability for the husband's 
debts. Braden v. Gose, 37. 

2. To satisfy an execution against the husband, a levy was made on land con- 
veyed to the wife during coverture in consideration of money paid, two-thirds of 
which was the separate property of the wife, and one-third was interest accumu- 
lated from a loan of her separate means. Held, 

(1) That an undivided interest of one-third of the land was community prop- 
erty, and subject to execution and sale to satisfy the debt of the husband. 

(2) It is not necessary to procure a partition of land owned by tenants in com- 
mon in order to subject the interest of one or more of them to sale under execution. 

(3) The schedule of the wife's separate estate having been filed for record, and 
which embraced the land, before the levy, a levy upon the entire tract to satisfy 
the husband's debt afforded no ground for injunction. Id. 

3. Parol evidence is admissible to show an understanding between the husband 
and wife, that real estate conveyed to her during coverture should be her separate 
property. 7. & P. R’y Co. v. Durrett, 48. 

4. Land sold under a judgment against the husband was bought at the sale by 
a relative of the wife for a price largely less than its value, and that relative exe- 
cuted first a title bond, and afterwards a conveyance to the wife, the consideration 
expressed being the price paid at the public sale, and interest; the intention being 
to give the excess over that price to the wife. Subsequently a part of the land 
was sold by the husband and wife, and with the proceeds the expressed consider- 
ation was paid. Held, that the remainder of the land became the separate prop- 
erty of the wife. Zorn v. Tarver and Wife, 388. 

5. Held further, that the holder of a judgment against the husband of date 
anterior to the title bond was chargeable with notice of the interest of the wife in 
the land. Id. 

SEQUESTRATION. 

1. In a suit to recover exemplary damages for the wrongful suing out of a writ 
of sequestration, the levy and sale of personal property procured by the defendant 
in the exercise of a legal rigat is not ‘admissible in evidence to show that an evil 
motive actuated the defendant in sequestering property. Blum v. Gaines, 135. 

2. In asuit for exemplary damages based on a wrongful seizure of the plaint- 
iff’s homestead, under a writ of sequestration sued out by the defendant in a former 
action in trespass to try title, brought by defendant, whereby the defendant pro- 
cured possession of the property, sold it, and then dismissed his action of trespass 
to try title, the plaintiff offered to prove that the defendant paid the cost and dis- 
missed the suit in which sequestration issued at the first term after it was filed, 
and before answer. Held, 

(1) The evidence was proper. 

(2) The writ of sequestration in trespass to try title was never designed for the 
sole purpose of dispossessing the adverse claimant. 

(3) Possession being thus obtained, the suit should be prosecuted, and if judg- 
ment is adverse to the plaintiff in the writ, good faith requires him to restore with 
the possession, the revenue and rent. 

(4) The facts were proper for the jury to consider in determining whether the 
writ was obtained from a proper motive. Id. 

3. See opinion for a charge of court on the subject of malice in a suit for exem- 
plary damages, held to be correct. Jd. 

4. In a suit for wrongfully sequestering one’s homestead, the value of its rent 
during occupancy is not the only measure of actual damage; the forced removal 
to another home, and the inconvenience attendant thereon, being natural and 
proximate results of the seizure, constitute elements of actual damage. Id. 
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SEQUESTRATION — continued. 

5. The plaintiff in this action had sued the defendant and his vendee in trespass 
to try title, in a former action, and recovered judgment, which it was claimed was 
a bar to recovery for a wrongful seizure under sequestration. Held, 

(1) The former action being against the defendant and his vendee, and the pres- 
ent being against the defendant and his securities on the sequestration bond, and 
the causes of action being different, the former judgment was no bar. Jd. 

6. In a suit for damages for wrongful seizure of property under sequestration, 
it is error to admit the declarations of the officer who levied the writ, made at the 
time of the levy, as to his harsh instructions from defendant about the seizure, 
there being no evidence that such harsh instructions were given. Id. 


SERVICE. 

1. In a suit against the state, brought under an act of the legislature allowing 
such suit, but not prescribing the mode of service of citation, service upon the 
governor or attorney-general is properly made. State v. Steele, 200. 

2. Where suit is allowed by legislative act against the state, and no mode of 
service is prescribed, service upon the governor or on the attorney-general is suffi- 
cient. State v. Cook, 205. 

3. That the copy of the petition served upon the defendant was not authenti- 
cated by the seal of the court, is not a reason for quashing the service of citation. 
Glasscock v. Shelli, 215. 

SET-OFF. 

1. Where a judgment is rendered against two who are each separately liable 
for its full amount, that judgment may be set off against the separate demand of 
one of the judgment debtors. Rust v. Burke, Turner & Co., 341. 


SHERIFF. 

1. A sheriff is protected in levying an execution, although he may have been 
notified of outside facts rendering it invalid. Tierney v. Frazier et al., 437. 

2. The law will not charge the officer with knowledge of the invalidity of the 
writ by reason of his having been so notified. But qu@re, would the sheriff be 
protected where the facts rendering the execution void had occurred under his 
personal observation? Jd. 

3. Where the defendant in execution produced to the sheriff receipts from the 
judgment creditor acknowledging full satisfaction of the judgment, but specifying 
the receipt of a sum several dollars less than the judgment, and specifying also 
that the party giving the receipt would pay all costs, the officer was justified in 
declining to pass upon the genuineness and validity of the receipts, and in pro- 
ceeding to make a levy. Id. 

4. The act of levying, being legal, would not become actionable though done 
with a bad intent, or maliciously and willfully. Jd. 


SPECIAL DISTRICT JUDGE. See Districr JupGes. 


SPECIAL GUARDIAN. See GuarprAN AND Warp. Practice 1n Drstricr 
Court, 3. ‘ 
STALE DEMAND. See Executors anp ADMINISTRATORS, 4. PURCHASER, 3. 

1. See opinion and statement of case for facts justifying an application of the doc- 
trine of stale demand to the claim of a party who asserted a right to land after 
the lapse of more than forty years after the inception of the claim of the adversary, 
and which was of record. Hines v. Thorn, 98. 

STATEMENT OF FACTS. 

1. The full stenographic notes of the testimony and proceedings on the trial of 
a cause should not incumber the record as a substitute for the statement of facts. 
Such a practice is in violation of a rule of court (Rules for District Court, 71, 72). 
Dreiss v. Friedrich, 70. 
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STATUTE OF FRAUDS. See Guaranty, 2. PAartnersnip, 2. PLEADING, 9. 
STATUTE OF LIMITATIONS. See Limrration. 


STATUTES CONSTRUED. See Construction or Sratutes. Dettvenry, 1. 
Depostrors, 1. Districr Atrorney, 5, 6. Estates or Decepents, 4, 10. 
ExEcUTORS AND ADMINISTRATORS, 2. INguNcTION, 1, 4. INTEREST, 3. Lim- 
ITATION, & Pre-EMpTION, 1. PrrxcrpaL AND Surety, 10. Recrrats, 1. 
Scoot Tax. WarenovseMaAn’s Receret, 1. 

1. The commissioner issued to a colonist in November, 1855, after the decree of 
the consaltation had closed the land office, a title to a league of land as a colonist. 
Under an irrevocable power of attorney and deed, the right of the colonist to the land 
thus granted passed to avendee. Such grants having been adjudged void, the ad- 
ministrators of the vendee petitioned for and obtained a legislative act ‘‘ for the 
relief’ of the colonist, which authorized the commissioner of the land office to 
issue a certificate for a like amount of land, but which provided that if the 
colonist ‘* had ever sold, aliened or conveyed any part of the land,”’ etc., “ then the 
title hereby authorized to be issued shall issue to and vest the property so sold,” 
etc., ‘in such vendee or vendees.’’ The certificate was obtained and located, and 
the land appropriated by it was patented to the heirs of the vendee. In a suit by 
the original colonist and grantee against the patentee, held, 

(1) It was the primary object of the act of the legislature to recognize the validity 
of the original claim of the colonist to land, notwithstanding the issuance of title 
after the close of the land office. 

(2) It was also intended to vest in the colonist, or his assigns, if he had sold, a 
title to land to which he was equitably entitled. 

(3) Though the relief act did not in terms authorize the issuance of patent to 
the original vendee, such was the intention of the legislature. 

(4) Though a defect may have originally existed in the title of the vendee, on 
account of the law prohibiting alienation, it was cured by aconveyance made by the 
colonist after the issuance of title to one through whom his original vendee also 
deraigned title. 

(5) Title to the certificate, which was but the evidence of right to land, vested in 
the assignee of the colonist in like manner as title to the land would. Hines v. 
Thorn, 98. 

2. The Galveston City R. R. Co. r. Nolan, 53 Tex., 139, and Gibbs v. Belcher, 
30 Tex., 79, construing Pasch. Dig., art. 6463, approved; and the doctrine again 
announced that an original cause of action is merged in a judgment of the dis- 
trict court in the plaintiff's favor, which cannot be vacated, or opened by writ of 
error or appeal, but remains valid and subsisting until set aside, and constitutes, 
in favor of the legal representatives of the plaintiff, the cause of action. Brooke 
v. Clark, 105. 

3. The statut? required, in a suit by or against a minor, the appointment of a 
special guardian (Pasch. Dig., arts. 6969-6973; Acts of 15th Leg., 187, secs. 
134-138). Though the statute should have been strictly observed, yet, when a 
judgment was rendered in the district court in favor of a minor represented by 
next friend, no special guardian having been appointed, the next friend being rec- 
ognized by the court below throughout the cause as the proper representative of 
the minor's interest, without objection from the adversary, the failure to appoint a 
special guardian will be regarded as an irregularity only, and not such as to re- 
quire a reversal of judgment when urged for the first time after appeal. No 
payment should, however, be allowed on a judgment on such a proceeding other 
than a payment into court, untila guardian of the estate is qualified to receive it. 
Id. 

4. A suit for community land, brought by the husband, was, after his death, 
prosecuted by the surviving wife, for herself, and as next friend of their only child, 
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STATUTES CONSTRUED — continued. 
the result being a verdict and judgment for defendants. Within twelve months a 
second suit was brought by her in thesame way. Held, that the former judgment 
was no bar to the second action allowed by the statute, and that the right to such 
second action was not affected by an amended petition, filed by her as executrix, 
more than twelve months after the date of the first judgment. Sickles v. Largent, 
164. ’ 

5. The appropriation of a less sum than is fixed by general law as the salary of 
an officer does not operate as a repeal or amendment of the act fixing the salary. 
State v. Steele, 200. 

e 6. The act fixing the salary of the adjutant-general at $3,000 per annum re- 
remained in force until reduced by the Revised Statutes, art. 4667, notwithstand- 
ing appropriations for a less sum made by the legislature. Id. 

7. Section 6 of the act ‘*‘To organize and define the powers of the criminal dis- 
trict court in and for the counties of Galveston and Harris, and to prescribe the 
duties thereof’’ (2 Pasch. Dig., art. 6140), is as follows: ‘There shall be ap- 
pointed by the governor, . . . a judge for said court, who shall hold his office 
for four years, . . . and shall receive the same salary as judges of the dis- 
trict courts."’ In the constitution of 1876 this court was retained (art. V, sec. 1), 
‘with the district jurisdiction and organization now existing by law, until other- 
wise provided by law.’ By the constitution the salary of the district judges was 
fixed at $2,500 a year, no legislation existing otherwise fixing the salary of the 
judge of said criminal district court. Held, 

(1) It was the intent that the salary of the criminal district judge conform to 
and be dependent upon the salary of the judges of the district court. 

(2) An appropriation law does not alter a salary fixed by statute. State v. Cook, 
205. 

8. A transcript of a judgment, which recites that it was rendered on a trial 
before a named justice at a circuit court in the city of New York, in January, 
1873, attested in January, 1874, by a different person, styling himself ‘justice of 
the supreme court of the state of New York,”’ does not appear to be attested by the 
judge of the court in which the judgment was rendered, and is not properly certi- 
fied under the act of congress. Randall v. Burtis, 362. 

9. If it appeared that the circuit and supreme courts were the same, the infer- 
ence from the facts is that there was more than one justice of that court, and the 
certificate is defective in that it does not purport to be that of the chief justice or 
presiding magistrate. Id. 

10. The terms of the special act of February 19, 1879, granting Wm. J. Russell 
a certificate for six hundred and forty acres of land for his participation in the 
campaign against Bexar in 1835, would be satisfied by any participation in that 
campaign; but those only could claim the bounty granted by the act of Decem- 
ber 21, 1837, who had rendered the specific services named: in that act —those 
“* who entered Bexar from the morning of the 5th to the 10th of December, 1835, 
and who actually took part in the reduction of the same.”’ Russell may have 
rendered services in the campaign against Bexar, and yet not have rendered the 
services entitling him to the bounty granted by the act of December 21, 1837. 
Bacon v. Russell, 409. 

11. The special act of February 19, 1873, was the inception and sole basis of Rus- 
sell’s right to a certificate of six hundred and forty acres. Jd. 

12. But were it otherwise, the effect of the constitution of 1870 was to repeal the act 
of December 21, 1837, and to place it beyond the power of the legislature to 

_revive rights to land certificates, granted as a mere gratuity, and the rights lost 
by the failure of parties to apply for and receive the certificates. The special act 
under which Russell claims is unconstitutional. Id. 

13. The act of March 10, 1875, substituting for the causes and extent of forfeiture 
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STATUTES CONSTRUED — continued. 

the failure to build the railway at the yearly rate of forty miles (or eighty miles 
in two years), and on failure, a forfeiture of the land grants upon that portion 
of the road not so constructed, is a repeal of so much of the original act (August 
5, 1870) incorporating said railroad company to the extent substituted thereby; 
and upon the failure to build said road at the rate of eighty miles every two years, 
the defendant company forfeited the right to the land grant as to that part of the 
road not so built. Such forfeiture is the extent of the penalty for such failure. 
State v. I. & G. N. R’y Co., 534. 

14. After a forfeiture incurred by a failure to construct eighty miles in two years, 
a rapid construction so as to complete the entire road in the time contemplated 
in the relief act will not restore the right to the land grant so forfeited. Id. 

15. A grant of lands upon a completed section of ten miles is not affected by 
a subsequent failure to construct at the rate required by the relief law. Id. 


STENOGRAPHIC NOTES. See Ruies or Court. 
STIPULATED DAMAGES. See Liqurpatep Damages, 1-4. 


SUBROGATION. See Homesteap, 12, 17. 

1. A purchaser at a void judicial sale, when the money paid by him was applied 
to the discharge of a valid judgment which constituted a lien on the land, is sub- 
rogated to the rights of the judgment creditor, and entitled to be reimbursed the 
amount paid, before eviction. French v. Grenet, 275. 

SURETY. See Princrpan anp Surety. 
SURPRISE. See Continuance, 1. Derpostrrons, 2. 
SURVEY. 

1. One occupying a rented place as a tenant removed with one of his family, a 
son, to a point on the public domain three miles distant, and began to make im- 
provements, until three months afterwards, when he removed thither the rest of 
his family and remained there permanently. Held, 

(1) It must be presumed that he took possession of the place to which he re- 
moved for the purpose of making it his home, and it became such from the time 
he took possession. 

(2) In a contest with a subsequent locator, his failure to procure a survey of the 
land within twelve months after his settlement, if prevented by the conflicting 
location, worked no forfeiture of pre-emption rights; and the fact that he caused 
the field notes of his pre-emption survey to be returned to the general land office 
within twelve months after the passage of the act of May 26, 1875, entitled “ An 
act for the benefit of actual occupants of the public lands,’’ gave him the better 
right to the land. Thomas v. Porter, 59. 

2. In an action of trespass to try title, the question being one of boundary or 
locality, and the evidence tending to different conclusions, it was error in the court 
to fail to give in charge the principles of law controlling the application of the 
various calls in the patent to the ground, a charge having been asked which fully 
indicated the omissions in the general charge, and which, though embodying much 
that was superfluous, was not, as applied to the case, incorrect. Williams v. 
Mayfield, 364. 

3. Where there is evidence that the calls for distance in the patents of two ad- 
joining surveys, made on the same day by the same surveyor, are inconsistent 
with other calls in the patents, then satisfactory evidence showing how the surveys 
were actually made, and locating them consistently with those other calls, should 
control. Id. 

4. Three surveys were made in 1848 on land believed to be vacant, and patents is- 
sued thereon. The field notes of each survey called for tke northern line of an older 
survey of a two-league grant as its southern boundary. The northern line of the 
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SURVEY — continued. 


older grant could not be identified by a marked line or by established corners at 
either end thereof, though in the grant its northeast corner was described with 
marked bearing trees, which after the lapse of years could not be found. The 
distance from the southern line (identified on the ground) to the northern line of 
the two-league grant was five thousand varas, as called for in the grant; but 
measuring from its southern line to the southern marked line of the three surveys 
made in 1848, the distance was about five thousand two hundred and forty varas. 
The supposed excess of two hundred and forty varas was located on and a:patent 
issued. In trespass to try title between those claiming under the two-league grant 
and the patentee of the supposed vacant strip, held — 

(1) The discrepancy of two hundred and forty varas in a line of such length 
should not be given conclusive effect in determining whether there was vacant land 
between the old grant and the three later surveys. 

(2) The northeast corner of the two-league grant being described therein, and 
being called for as a corner of one of the surveys made in 1848, by the surveyor 
who surveyed those surveys, and who also called in his field notes for the north 
line of the old grant as the south line of the three surveys, the presumption must 
prevail that the surveyor in 1848 saw the corner for which he called, and that his 
lines run were consistent with its location on the ground. 

(3) Such presumption is not affected by the fact that the old corner, as called for 
by the surveyor of the three junior surveys, would be two hundred and forty varas 
beyond the distance reached in a line calling to run five thousand varas. 

(4) The last locator, claiming a vacancy, must show that the call for the northern 
line of the two-league grant as being the southern line of the surveys made in 
1848, was a mistake, and, under the facts, a mere excess of two hundred and forty 
varas in a line of five thousand varas did not prove that mistake. Freeman v. 
Mahoney, 621. 


TACKING DISABILITIES. See Limitation, 5. 
TAXATION. See Cirres anp Towns, 1-9. ScnHoon Tax. 


1. The rule between parties acting in their own right does not obtain between 
the collecting officers of the state and their sureties, and the accounting officer of 
the state. State v. Middleton's Sureties, 185. 

2. Taxes collected and paid into the treasury cannot lawfully be applied to the 
discharge of a pre-existing debt of the tax collector or a former account. The col- 
lector cannot. authorized it, nor can the comptroller apply it to the injury of the 
sureties of the collector. Id. 

3. That the comptroller was ignorant of the source from which funds have been 
receivéd, which have been by him, without instruction from the collector, applied 
to his indebtedness for taxes for former years, does not deprive the sureties of the 
benefit of the payment of such funds into the treasury by their principal. Jd. 

4. A payment upon a draft upon the collector on account of the school funds is 
subject to the same rules as to the use of state funds, and the effect of using them 
in such payments, as if made directly to the treasury. Id. 

5. The contract of the sureties upon a tax collector’s bond is that the collector 
shall pay into the state treasury, either directly or indirectly, all funds which he 
might collect and which, under the law, are so to be paid. Id. 

6. A payment by the collector, out of funds other than tax money so collected, 
can be applied by the collector as he may indicate, and, in the absence of direction, 
the comptroller may direct its application. Id. 

7. Without default upon the part of their principal in regard to that which his 
sureties have contracted he shall do, there can be no liability upon them. Such 
liability cannot depend upon the application of the funds after they legally reach 
the treasury. Id. 














TAXATION — continued. 








8. A payment of a school fund draft drawn upon the tax collector by the use of 
or out of county taxes received by him for the current year, would be unlawful, 
and in the application of such payment the sureties could make no complaint. 
They can have no rights resulting from such transaction. Jd. 

9. Where illegally assessed taxes are paid under protest, after seizure, the 
money paid may be recovered back in a suit promptly brought against the officer, 
before he is required to pay it over. Hardesty v. Fleming, 395. 

10. This right to recover back exists although the tax-payer had not appeared 
before the board of equalization and contested the assessment. Id. 

11. It is not necessary that the owner should reside within the state to render 
personal property, situated within the state, liable to taxation. Id. 

12. See this case for circumstances under which it was held that cattle from the 
Indian Territory, allowed to remain within the state for about five months, includ- 
ing January 1, 1880, were not so plainly shown not to be “‘ situated *’ within the 
state as to justify a reversal of a judgment denying a recovery back of taxes for 
1880, assessed and paid. Id. 

13. What property shall be embraced within a municipal corporation, and 
whether it shall be taxed for municipal purposes, are political questions to be de- 
termined by the law-making power, and an attempt by the judiciary to revise the 
legislative action would be a usurpation. Norris v. City of Waco, 635. 

14. Taxes are within the meaning of the constitution ‘‘equal and uniform,’ 
when no person or class of persons in the territory taxed is taxed at a higher rate 
than are other persons in the same district upon the same value or thing, and when 
the objects of taxation are the same by whomsoever owned or whatever they be. 
Id. 

15. In construing a legislative act which incorporated within city limits property 
used exclusively for rural purposes, it will be conclusively presumed, on a question 
of taxation, that the legislature, in passing the act, determined with a view solely 
to the public good the benefits to accrue to the public and to the property owner. 
It would be a usurpation of power by the judiciary were it to assume the right to 
revise the legislative action because of the inequality of benefits resulting from 
municipal taxation of such property. Id. 

16. The constitutional inhibition against taking private property for public use 
without compensation to the owner, has reference solely to the taking of private 
property for public use under the right of eminent domain. Id. 

17. When private property is taken under the taxing power, the tax-payer re- 
ceives his just compensation in the protection which government affords to his life, 
liberty and property, and in the increased value of his possessions resulting from 
the use to which the government applies the money raised by the tax. Id. 


’ 


TELEGRAPH COMPANIES. 








1. Telegraph companies are not insurers against loss resulting from mistakes 
in messages transmitted, and they have the right, in a proper manner and within 
proper limitations, to restrict their liability for damages. Western Union Tele- 
graph Co. v. Neill, 283. 

2. Telegraph companies may limit their liability for delays and errors in trans- 
mitting and delivering messages, either by express contract, or by regulations 
printed and brought to the notice of those dealing with them; especially is this 
true in regard to night messages; but this will not extend to injuries caused by the 
misconduct, fraud or want of due care on the part of the company, its servants or 
agents. Id. 

3. See statement and opinion for facts under which the erroneous transmission 
of a message by a telegraph company was held to be, of itself, insufficient evidence 
to establish negligence in the company. Id. 
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TELEGRAPH COMPANIES — continued. 

4, The fact that one acts on information not true in fact, and conveyed by mis- 
take in a telegram, will not render the company liable for a larger amount of 
damage than that stipulated in their contract, if the party injured had reason, 
before acting on the telegram, to doubt its accuracy, and failed to have it verified 
by repetition. The declarations of the operator that the message is correct will 
not relieve from the duty to have it repeated in a case of doubt. Id. 


TENANT. See LANDLORD AND TENANT. ° 
TENANT IN COMMON. See Community Property, 3. 
TORT. See Action, 4, 5. 


TRESPASS TO TRY TITLE. See Homesteap, 19. Pxieaprtne, 10. 

1. When, in trespass to try title, there is a finding in favor of defendants for 
the value of permanent improvements on the land, a judgment which declares 
that, if the plaintiff shall fail to pay the amount so found within twelve months, 
‘**he shall be forever barred of his writ of possession, and from ever maintaining 
an action against the defendant for the land,"’ is manifest error. Heirs of Gatlin 
v. Organ, 11. 

2. When, in trespass to try title, the defendant does not attack the title of 
plaintiff, but claims the value of permanent improvements made by himself 
through mistake across a boundary line, he is not entitled to their value, if, by 
the exercise of due diligence, the true boundary could have been discovered. If, 
however, the mistake was not caused by the defendant's negligence, and the 
plaintiff knowingly stood by while the improvements were being made by de- 
fendant through mistake, and failed to inform him of his right to the land, then 
defendant would be entitled to recover the value of the improvements, less the 
value of the use and occupation. 7d. _ 

3. A less estate in land than a fee simple may form the basis for the action of 
trespass to try title. Thurber d: Co. v. Conners, 96. 

4. One in whose favor an action of forcible entry and detainer may be properly 
brought, may, in lieu thereof, maintain trespass to try title. Id. 

5. One having an interest in land for a term of years may maintain in the dis- 
trict court his action of trespass to try title against his tenant holding over, 
though the damages claimed may be less than five hundred dollars. Id. 

6. A defendant in trespass to try title claimed, under a sheriff's sale, land de- 
scribed in the petition as lying and situated in the county of Dallas, state of Texas, 
known and designated as the northeast quarter of section 17, in township No. 3, 
south of the first base line, and range 1, east of the first meridian, located by vir- 
tue of Peters’ colony certificate No. 275. He offered in evidence, in addition to 
the judgment and original execution, a writ of venditioni exponas and sherift’s 
return, to show levy and sale, in both of which the land was described as in the 
petition, except that ‘section seven’ appeared instead of ‘‘section seventeen.” 
The evidence was excluded. Held — 

(1) It was error to treat the question thus presented as one of variance. 

(2) It was a question of fact for the jury, considering the whole description, 
whether the return and venditioni exponas described the land sued for, and the 
evidence should have been admitted. Freeman v. Brundage, 253. 

7. In an action of trespass to try title, the question being one of boundary or 
locality, and the evidence tending to different conclusions, it was error in the court 
to fail to give in charge the principles of law controlling the application of the 

. various calls in the patent to the ground, a charge having been asked which ful'y 
indicated the omissions in the general charge, and which, though embodying 
much that was superfluous, was not, as applied to the case, incorrect. Williams 

v. Mayfield, 364. 

















INDEX. 





TRESPASS TO TRY TITLE — continued. 

8. Where there is evidence that the calls for distance in the patents of two ad- 
joining surveys, made on the same day by the same surveyor, are inconsistent with 
other calls in the patents, then satisfactory evidence showing how the surveys 
were actually made, and locating them consistently with those other calls, should 
control. Id. 

9. One who receives a deed absolute on its face for money loaned, but who 
executes Contemporaneously an instrument binding himself to reconvey on repay- 
ment of purchase money, is bat a mortgagee; not being entitled as such to the 
possession of the premises, his remedy is to foreclose, and this cannot be done in 
the form of an action of trespass to try title. Edrington v. Newland, 627. 


TRIAL BY JURY. See Jury Commisstoners. 
1. It is too late, after verdict, to object fhat a juror was not a freeholder. 
Schuster v. La Londe, 28. 


TRIAL OF RIGHT OF PROPERTY. 

1. A warehouseman's receipt, negotiable in form, was transferred by the holder 
as security for a debt to one who at once exhibited the same to the warehouseman 
having charge of the goods pledged as security, and he at once, at the request of 
the creditor, and at his expense, and in his name, effected an insurance on the 
goods, which were thereafter held for the creditor. Held, 

(1) That this constituted such an immediate delivery and continuous possession 
of the property pledged as is contemplated by the statute (Acts of 1879, p. 134). 

(2) The statute does not require an actual delivery, and whatever act is in law 
an immediate delivery meets its requirements. 

(3) What constitutes a delivery of chattels must depend on the nature and 
situation of the property. $ 

(4) The property was, under the facts in this case and the statutes (arts. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himself of the statutory remedy provided for the trial of the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 
Osborn v. Koenigheim, 91. 


TRUSTS. See Dectarations, 1. 

1. Parol evidence is admissible to show that a title, acquired by a vendor with 
warranty after the ouster of his vendee, was acquired in trust for a third party. 
Fretelliere v. Hindes, 392. 

2. The title having been so taken in trust for a third party, the rule that title 
subsequently acquired by a vendor, who has conveyed land by deed with general 
warranty, inures to the benefit of his vendee, has no application. Jd. 


TRUSTS AND TRUSTEES. See Parot Evipencer, 2. 
1. The state holds the university lands as trustee, and patents issue to pur- 
chasers upon payment of the purchase money. Saunders v. Hart, 8. 


UNDUE INFLUENCE. See DEEp, 7. 


UNIVERSITY LANDS. 

1. The state holds the university lands as trustee, and patents issue to pur- 
chasers upon payment of the purchase money. Saunders v. Hart, 8. 

2. Where an agent not authorized to determine boundary lines, but only to 
subdivide the land, fixes upon wrong boundary lines, the state is not bound thereby, 
either on the ground of estoppel or acquiescence. Id. 

3. The principle of estoppel is not ordinarily applicable to the state. Id. 


USE AND OCCUPATION. See Homesteap, 9. 
Vou. LVII—48 
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VALUABLE CONSIDERATION. See Constperation, 1. Deep, 3. Improve- 
MENTS IN Goop Farru. 


VARIANCE. See Evrpence, 3, 4, 8. 
VENDOR AND VENDEE. See Possxsston, 1, 2. Trusts, 1, 2. 
VESTED RIGHTS. See Constirutrronan Law, 4. Lirratton, 7. 


VERDICT. See Brut or Exceptions, 2. Damages, 17. Insanrry, 2, 3. Prac- 
TICE IN District Court, 12. 


VOID AND VOIDABLE. See InrERVENTION, 2. JupaMeEnt, 14, 15, 16. 

1. When the court has acquired jurisdiction of the persons of defendants by 
service of citation, appearance and answer, the subsequent death or insanity of 
these parties during the pendency of the suit does not render the judgment against 
them void, they at the time being represented by counsel, and no suggestion of 
the death or insanity having been made. Fleming v. Seeligson, 524. 

2. After the expiration of two years from the date of such judgment, or the 
removal of the disability of insanity, there being no concealment, in the case of 
fraud, preventing its discovery, it is too late to maintain a suit to set the judg- 
ment aside as voidable. Id. 

VOLUNTARY CONVEYANCE. See Deep, 6. 
WAIVER. See Execurors anp ApmiInistRAtToRS, 5. LANDLORD AND TENANT, 1. 


WAREHOUSEMAN'’S RECEIPT. See Constanment, 1. PLepDGoR AND 
PLEDGEE, 1. 

1. A warehouseman’s receipt, negotiable in form, was transferred by the holder 
as security for a debt to one who at once exhibited the same to the warehouseman 
having charge of the goods pledged as security, and he at once, at the request of 
the creditor, and at his expense, and in his name, effected an insurance on the 
goods, which were thereafter held for the creditor. Held, 

(1) That this constituted such an immediate delivery and continuous possession 
of the property pledged as is contemplated by the statute (Acts of 1879, p. 134). 

(2) The statute does not require an actual delivery, and whatever act is in law 
an immediate delivery meets its requirements. 

(38) What constitutes a delivery of chattels must depend on the nature and 
situation of the property. 

(4) The property was, under the facts in this case and the statutes (art. 2292- 
2296, 166, 167), subject to attachment; but he who holds property in pledge can- 
not avail himseif of the statutory remedy provided for the trial of the right of 
property, if the levy be made on notice as the statute directs, and the pledgee’s 
possession be not disturbed. If, however, possession be taken by the officer under 
the attachment, the statutory remedy to try right to property may be resorted to. 
Osborn v. Koenigheim, 91. 

WARRANTY. See INDEPENDENT ADMINISTRATION, 2. Trusts, 2. 

1. The warranty in a deed can neither be enlarged or restricted by oral testimony 
of simultaneous or prior agreements. Bigham v. Bigham, 238. 

2. A misrepresentation which would avoid a warranty must be of an existing 
fact, and cannot consist of a promise to do or not to do something in the future. 
Id. 

3. This case distinguished from Henderson v. Railroad Co., 17 Tex., 560. Id. 

WILL. 

1. In a suit brought in the district court, under the probate law of 1870, to pro- 
bate the will of one who did not reside in Texas at his death, notice should be 
given by citation to all parties interested in the administration, in like manner as 
is directed (Pasch. Dig., 5533) in case of wills of residents, and no particular in- 
dividual can be properly made defendant. Brundige v. Rutherford, 22. 
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WILL — continued. 

2. In a suit brought to establish as a muniment of title a will probated in an- 
other state, its regular probate in this state should be shown; and acertified copy 
of the same, and its probate in such other state on evidence sufficient to admit it 
to probate here, ure inadmissible. Jd. 

3. In such a suit by parties claiming under the will of the son of the original 
grantee of the land, and brought not for the land or for trial of the title thereto, 
but merely to perfect and establish their muniment of title, one alleged to claim 
the land by purchase from certain heirs of the original grantee is not a proper 
party, and can plead misjoinder in abatement. Id. 

4. In such a procedure, where no facts are shown giving the county in which the 
suit is brought jurisdiction, and the defendant resides in another county and pleads 
to the jurisdiction, the plea should be sustained. Id. 

5. By the terms of a will devising property to an only child, who died before she 
arrived at the age of twenty-one years, leaving issue, it was provided that the 
executor named therein should have the possession, management and control of 
the property until the devisee arrived at the age of twenty-one years. The exec- 
utor, after the death of the heir, claimed to be entitled to control the estate until 
the time when the heir would have been twenty-one years old had she lived. 
Held, 

(1) It was the intention of the testator to give the executor the control of the 
heir’s property during minority, and not longer. 

(2) The minority of the heir ceased upon her marriage, and with it ceased the 
authority of the executor. . 

(3) The executor, after his adverse claim, was not, under the circumstances of this 
case, a proper executor. Newman vy. Dotson, 117. 


WITNESS. 
1. An administrator is not a competent witness to establish the contract on 


which he sues by testifying to conversations between the deceased and the defend- 
ants. Stringfellow v. Montgomery, 349. 


WRIT OF ERROR. See Practice in SupREME Court, 17, 18, 19. 

1. In a suit against G. on a note and deed of trust on personal property, and 
against several other parties to subject the trust property in their hands, judgment 
was rendered against G. for the amount of the note, interest and costs, but in favor 
of the other defendants that the plaintiff take nothing as tothem. The plaintiff 
sued out a writ of error, making all the defendants parties except G.,.who was 
not joined in either the petition or bond. Held, that G. was a necessary party to 
the writ of error, and that the writ sbould be dismissed. Barnard yv. Tarleton, 
402. 

2. See the opinion in this case for remarks in regard to the right of the party to 
abandon an appeal liable to be dismissed for informality, and to prosecute a writ 
of error to the same term of court. Thomas v. Thomas, 516. 

3. A citation in error which fails to show the date of filing the petition in error, 
or to show that a supersedeas had been granted, fails to conform to the require- 
ments of the statute, and will be held defective on a motion to dismiss the writ of 
error. Id. 

4. The absence of service of the citation in error, no reason being shown why 
service was not had, is also a sufficient ground for sustaining such motion. Jd. 

5. An assignment of errors having been filed in the prosecution of an appeal, 
afterwards abandoned, and being incorporated in the transcript brought up by 
writ of error, will answer the requirements of the statute. Id. 





